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INTRODUCCIÓN 
  

Los derechos humanos pese a conservarse en un margen universal, son propios de cada una 

de las personas así como también son derechos de los estados, los cuales están protegidos por un 

Sistema de Protección de Derechos Humanos, el cual conforman diversas organizaciones que a lo 

largo de la historia se han formado para garantizar, promover y proteger el cumplimiento de los 

mismos, encontrando plasmada la teoría planteada en la Corte Interamericana de Derechos 

Humanos y en las Comisiones Interamericanas de derechos humanos.  

 

El presente caso, tiene como fin, realizar un análisis sobre el caso Bolivia versus Chile, en 

cuando a la lucha de Bolivia por obtener un acceso soberano al pacifico, es decir al mar, en este 

marco jurídico, este trabajo tiene como objetivo, plantear la historia que fue parte detonante para 

la presentación de la demanda por el territorio, que el estado de Bolivia ha llevado reclamando 

desde la separación de la Gran Colombia.  

 

Con los antecedentes planteados, nos planteamos la siguiente interrogante ¿Chile violenta el 

derecho al acceso soberano al mar de Bolivia? en este punto el caso a analizar es el titulado Caso 

#153 de la Corte Internacional de Justicia, con sede en La Haya, propuesto por el Estado 

Plurinacional de Bolivia en contra de la República de Chile: “Análisis de la solicitud por una 

soberana salida al Oceano Pacifico” 
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 En cuanto a una presunta violación de los derechos humanos en la línea de investigación 

retos de los derechos humanos y mecanismos de la integración regional.  

 

De manera concreta se analizará la violación de los derechos humanos, lo pactado en el 

tratado de paz celebrado en 1904, entre Bolivia y Chile, así como también lo estipulado en el Pacto 

de Tregua de 1884, y los demás pactos y convenios celebrados entre los estados para dar solución 

al conflicto generado, dentro del mismo análisis se relatarán las consecuencias del conflicto y las 

repercusión social y económica que recayó en su mayor parte en el estado boliviano.  

 

Este estudio jurídico o análisis de caso, abarcara parte de la historia, plasmando los 

antecedentes mayormente relevantes del caso, se analizara finalmente en que se fundamentó la 

demanda presentada contra Chile ante la Corte Interamericana de Justicia en adelante CIJ de la 

Haya en la que se busca obligar a Chile a que negocie un acceso soberano al mar, en razón de las 

necesidades del actor del caso, y recuperar lo que históricamente le correspondía, antes de la 

guerra, esto de acuerdo a los fundamentos que engloban el caso.  

 

Se concluirá planteando en el análisis jurídico, cuales son los argumentos que reconoce la 

Corte Interamericana de Justicia para plantear su decisión y reflejar su posición ante la demanda 

presentada, en razón de los acuerdo si los pactos celebrados, es decir finalmente se estudiara si 

existió obligación dentro de los pactos celebrados que obliguen a Chile a negociar un acceso 

soberano al mar, pese a lo ratificado en dichos pactos y a las causas y consecuencias de la guerra 

que detonante del caso.
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CAPITULO I 

 

MARCO TEORICO 

 

 

Sistema Interamericano de Derechos Humanos 

 

Medina y Nash señalan sobre la Convención Americana que: 

 

El estudio de la Convención Americana sobre Derechos Humanos nos lleva a examinar el 

procedimiento diseñado para operar, idealmente, frente a Estados en que el derecho prevalece 

y cuyo propósito es, por excelencia, reparar violaciones aisladas de derechos humanos cuando 

la red protectora nacional ha fallado. Existe discrepancia acerca de si este procedimiento puede 

ser empleado útilmente en todos los países miembros de la OEA. (Medina Quiroga & Nash 

Rojas, 2007, pág. 17)1 

 

Si bien es cierto, el derecho internacional, es aquel conjunto de normativas que regulan las 

relaciones entre los estados, así como también es el conjunto de normas jurídicas que regulan el 

correcto funcionamiento de las organizaciones internacionales, la convención americana por su 

 
1 Medina Quiroga, C., & Nash Rojas, C. (2007). Sistema Interamericano de Derechos Humanos: Introducción a sus 

Mecanismos de Protección . Chile: Universidad de Chile: Registro de Propiedad Intelectual Nº 162.283. 
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parte, es aquel ente que, en base a un análisis del caso, repara las violaciones de los derechos 

humanos, cuando las entidades antes de ella han fallado.  

 

El Tratado de Paz de 1904  

 

 

Baschar Mesa en el año 2012, toma de Gisbert Carlos y señala que:  

 

El Tratado de Paz de 1904 El inicio del siglo XX encuentra a Bolivia inmersa en un 

complejo reordenamiento político en un contexto de crisis económica acelerada por la 

disminución de los precios internacionales de la plata. Sin embargo, el inicio de las 

administraciones liberales y su pulsión hacia la modernización del esquema productivo 

local se encuentra con una fuente de gran prosperidad luego de importantes hallazgos de 

estaño. Mientras los conservadores perdían fuerza, lo hacía la potencia de los reclamos en 

torno a las consecuencias de la Guerra del Pacífico.  

 

De este modo, la necesidad de dinamizar la economía se traduce y se funde con la 

política exterior y, particularmente, penetra en la manera de encarar los diferendos 

mantenidos con Chile: los sectores más duros serán reemplazados por el pragmatismo de 

quienes creían que el costo de futuros enfrentamientos sería inaceptable y preferían los 

acuerdos económicos‐comerciales para ahogar penas.  
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Así, tras la renuncia a las aspiraciones portuarias, Bolivia decide aceptar lo que 

Chile venía ofreciendo hacía tiempo: compensaciones económicas. Esta situación permite 

la reanudación de relaciones diplomáticas entre ambos países y el establecimiento de las 

bases de lo que con posterioridad se conocerá como el Tratado de Paz y Amistad entre 

Chile y Bolivia,41 ordinariamente llamado “el tratado de 1904”. Luego de intensos debates, 

se acordó la cesión a perpetuidad a Chile del Litoral a cambio del libre tránsito de 

mercaderías, la construcción del ferrocarril. (Baschar, Bolivia y el acceso soberano al 

Océano Pacífico. Una deuda pendiente para la integración sudamericana., 2012, pág. 18)2 

 

Con lo celebrado en el tratado de paz en el año 1904, se estableció la existencia de una 

frontera entre Chile y Bolivia, misma que dio como resultado el reconocimiento del dominio de 

Chile de los territorios. Esto surge una vez terminada la guerra que existía entre estos estados, en 

razón de aquello se vieron obligados en celebrar un tratado de paz, en donde Chile considero que 

con la sola existencia del libre tránsito de mercaderías, compensaría al estado de Bolivia para que 

ejerza su actividad económica comercial, sin embargo para el estado Boliviano esto fue un 

alteración geográfica a la que obligaban al estado boliviano a someterse, con las negociaciones se 

determinó luego de más de 25 años el fin del conflicto y se plasmó que Bolivia reconocería el 

dominio absoluto de Chile sobre los territorios, mientras que Chile se comprometía a construir un 

Ferrocarril que le permitiese el acceso a Bolivia, así como pagar una compensación por el territorio 

ocupada, otorgando a Bolivia el libre acceso comercial al puerto, lo que llego a considerarse como 

 
2 Baschar, I. A. (2012). Bolivia y el acceso soberano al Océano Pacífico. El Salvador: DNI: 35.073.204. 
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un atropello internacional a Bolivia, por haber entregado a Chile recursos naturales que existían 

en los territorios que se vieron obligados a entregar, entre ellos el cobre, recurso que actualmente 

es uno de los mayores receptores económicos del estado chileno, con este tratado se negaría el 

acceso soberano al mar.  

 

Interdependencia  

 

Del Arenal señala sobre la interdependencia la siguiente definición:  

 

La dinámica de creciente interdependencia está, por lo tanto, plenamente presente en la 

mundialización, en cuanto que a medida que ésta avanza aquélla se intensifica, elevándose 

el grado de la misma y condicionando de manera creciente la actuación de los actores 

internacionales y muy especialmente de los Estados. La dinámica de creciente 

interdependencia acompaña y discurre en paralelo a la de mundialización, acentuándose, 

especialmente a lo largo del siglo XIX, a medida que nos aproximamos a la culminación 

de esta última. (Del Arenal, 2008, pág. 17)3 

 

De acuerdo al caso, nos permitimos analizar en que consiste la interdependencia, como 

creciente relación entre ambos estados, en cuanto al pacto celebrado en 1904, en el que Chile y 

Bolivia compartirían un acceso al mar, en el que Chile seria quien tendría el dominio absoluto, la 

interdependencia por su lado, es aquella vinculación económica y social a la que el estado 

 
3 Baschar, I. A. (2012). Bolivia y el acceso soberano al Océano Pacífico. Una deuda pendiente para la integración 

sudamericana. El Salvador: Universidad del Salvador: 
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boliviano está obligado a cumplir para poder ejercer sus actividades comerciales, alineándose a lo 

pactado y acordado en el trato de paz celebrado entre ambos estados, con el que se le dio fin al 

conflicto momentáneamente, hasta la presentación de la demanda ante la CIJ, contra el estado 

chileno. 

 

Pacta Sunt Servanda 

 

El principio pacta sunt servanda para Garrido es:  

 

El principio pacta sunt servanda evidencia la autonomía del poder económico, no la de los 

individuos, como ocurría antes. Este principio, que en circunstancias normales tiene plena 

justificación, quiebra con la llegada de la globalización al conducir a consecuencias 

excesivamente gravosas para algunos de los sujetos. Razón por la que la doctrina, la 

jurisprudencia y la política legislativa han intentado buscar la solución apropiada, dando 

un fundamento jurídico a las facultades de revisión o resolución del contrato tan difíciles 

de coordinar con la regla primeramente expuesta. (Garrido Gómez, 1998, pág. 5) 

 

La literalidad del derecho positivo cumple un rol trascendental para el contenido de un 

convenio o tratado internacional que se suscriba entre países miembros del pacto. En ese sentido 

la positivización o el derecho escrito rige en igualdad de condiciones para todos. 
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Además, es menester dejar por sentado que no es posible realizar interpretaciones 

extensivas que se alejen ser marco jurídico escrito, dada la situación que las negociaciones que se 

lleven a cabo entre los países suscriptores tienen que ser cumplidas a carta cabal. 

 

 

Soberanía  

 

Hillgruber 2009 sobre el concepto de Soberania detalla que:  

 

La soberanía como concepto de derecho internacional está apelando a una autoridad 

originaria y universal de que gozan los Estados, independientes unos de otros, pero iguales 

en derechos, sujetos inmediatos del derecho internacional. La soberanía nacional significa, 

desde el punto de vista del derecho internacional dos cosas: Primero el reconocimiento del 

derecho exclusivo y universal del Estado a promulgar en su territorio normas jurídicas que 

vinculan a sus nacionales (soberanía territorial y personal), es decir el reconocimiento del 

poder de tomar la última decisión sobre personas y cosas en su territorio y de decidir sobre 

el estatus de las personas físicas y jurídicas (soberanía interior)15.  
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En segundo lugar, en las relaciones exteriores la no sumisión a otros Estados, pues 

a todos ellos les reconoce el derecho internacional igual autoridad: par in parem non habet 

imperium (la llamada soberanía exterior). (Hillgruber, 2009, pág. 8)4 

 

La soberanía es aquel reconocimiento jurídico del derecho exclusivo y naturalmente 

universal que posee un estado, ante un territorio, en el que están vinculados o unidos tanto el 

territorio como las personas que lo conforman; por otro lado, es también aquel que tiene soberanía 

o poder para tomar decisiones sobre el interés colectivo de las personas naturales o jurídicas, asi 

como las relaciones exteriores entre estados.  

 

Hillgruber 2009 señala lo siguiente:  

 

El problema que plantea la soberanía no es una cuestión de poder, que pueda ser decidirse 

con la ayuda de las armas, sino una cuestión que como tal sólo puede ser resuelta 

jurídicamente. Entendida como posición jurídica, como la competencia del Estado para 

tomar la decisión definitiva y vinculante tanto en asuntos internos como externos, supone 

 
4 Hillgruber, C. (2009). Soberanía La Defensa de un Concepto Juridico . Barcelona: Rhenische Friedrich-Wilhelms-

Universität Bonn. 
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un poder otorgado por el sistema jurídico y por tanto necesariamente limitado. (Hillgruber, 

2009, pág. 5)5 

 

La soberanía en el margen jurídico, para el autor, refiere a que no es una cuestión de poder 

que se ejerce sobre una nación, sino que, más bien es aquel poder jurídico que limitando el uso 

progresivo de la fuerza y ejerciendo el poder jurídicamente normativo, puede dar solución a los 

conflictos existentes de un estado, en base a los asuntos internos y externos que se vinculen al 

caso.  

 

La Costumbre 

 

Ulloa señala de la costumbre la siguiente definición:  

 

 A decir de Alonso Olea, la costumbre es expresión de los mandatos de la comunidad con 

independencia de su arquitectura formal1”, una norma válida no en virtud de una ley 

estatuida sino de un consenso2. Asimismo, para Palomeque y Álvarez la costumbre es 

“realmente un producto del sentir jurídico de la comunidad y como tal independiente en su 

origen del poder normativo del Estado (Ulloa Millares, 1997) 

 

 
5 Hillgruber, C. (2009). Soberanía La Defensa de un Concepto Juridico . Barcelona: Rhenische Friedrich-Wilhelms-

Universität Bonn. 
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La sociedad dentro de su desenvolvimiento cotidiano, acepta y acepto a lo largo de la 

historia conductas repetitivas que no fueron previstas en una norma jurídica, sino que 

trascendieron. Por su importancia social, a su vez los órganos del poder público las aceptan a pesar 

de no estar contempladas en una ley. 

 

Estás acciones humanas se las denomina cómo costumbres, que a nivel jurídico forma parte 

de las fuentes que alimentan al derecho, las que son tomadas en cuenta para resolver problemas 

jurídica planteados en el seno de juzgados. A nivel internacional, la costumbre influye en las 

decisiones de los Estados, ya que interviene en las líneas de negociación que trazan los agentes 

diplomáticos que representan los Estados interesados. 

 

Posición Boliviana 

 

 

Sobre la posición de Bolivia el autor destaca que: 

 

La relación entre ambos países pareció mejorar durante las presidencias de la Concertación 

en Chile, con Bachelet a la cabeza, y el primer gobierno de Evo Morales en Bolivia. Esto 

le permitía decir a María Inés Ruz que en los meses transcurridos desde que asumió el 

gobierno de la Alianza por Chile, las señales sobre el curso de la relación bilateral se 

perci[bían] más claras desde Bolivia que desde Chile.  
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El presidente boliviano Evo Morales pronunció un discurso en la ceremonia de 

conmemoración del “Día del Mar” (marzo de 2010), en el que se recuerda además al héroe 

nacional Eduardo Abaroa y la batalla de Calama. Fue una ocasión para que reiterara que el 

tema del mar es para Bolivia algo sagrado e irrenunciable y para que anunciara que recurrirá 

a la comunidad internacional si no se llega a una solución.  

 

También remarcó su diferenciación con anteriores gobiernos bolivianos, insistiendo 

en que su gobierno no utilizará este tema con fines políticos o partidarios de carácter 

interno, porque las soluciones “serán buscadas junto al pueblo chileno”, según expresó. 

(Baschar, Bolivia y el acceso soberano al Océano Pacífico, 2012)6 

 

Para el estado boliviano, la lucha del acceso soberano al mar, es un tema de trascendencia 

social, económica y porque no política, ya que es relevante para el estado poder dar solución a este 

conflicto obteniendo un resultado favorable para su nación, esto debido a las consecuencias 

negativas que se generaron con la perdida de territorio económicamente productivo del pueblo 

boliviano, en el que su economía es cada vez más limitada, como consecuencia de lo celebrado en 

el tratado de paz del 1904, Bolivia, a través de los años sigue luchando por conseguir la 

negociación plasmada en el desarrollo del tema, lo que finalmente termino con la presentación de 

 
6 Baschar, I. A. (2012). Bolivia y el acceso soberano al Océano Pacífico. Una deuda pendiente para la integración 

sudamericana. El Salvador: Universidad del Salvador: . 
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la demanda ante la CIJ contra Chile, en la que exponen sus limitaciones y el atropello político y 

violación a sus derechos.  

 

Posición Chilena    

 

En referencia a la posición chilena destaca que: 

 

Chile se ha manifestado de manera firme respecto a los planteos bolivianos: no está 

dispuesto a revisar lo acordado en 1904 y no está dispuesto a transformar al debate en un 

asunto multilateral. De acuerdo a lo informado por el Diario La Razón, el Canciller de 

Chile no participó en la inauguración de la 42 Asamblea de la OEA en Tiquipaya, 

Cochabamba. Durante su discurso de apertura, Morales pidió la resolución del tema 

marítimo y anunció que “el pueblo boliviano jamás renunciará al retorno al mar con 

soberanía.  

 

En declaraciones a La Tercera de Chile, el ministro secretario general de Gobierno de ese 

país, Andrés Chadwick, sostuvo que el Gobierno apoyó la decisión de Moreno de 

ausentarse del acto inaugural de la 42 Asamblea. 246 Allí, el mandatario boliviano hizo lo 

que la delegación chilena esperaba: el reclamo del acceso soberano al océano Pacífico 
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necesariamente se vio acompañado por la exigencia de renegociar el Tratado de 1904. 

(Baschar, Bolivia y el acceso soberano al Océano Pacífico, 2012, pág. 83)7 

 

Chile por su parte, ante los reclamos presentados por el estado Boliviano, mantiene su postura 

en rechazar, cualquier tipo de dialogo sobre modificar el pacto de paz celebrado en 1904, así como 

también niega negociar directamente el acceso soberano al mar, reclamado por el estado boliviano, 

argumentando que ha cumplido con lo pactado y que de acuerdo a los convenios celebrados, no 

está en la obligación de modificar, ni dialogar, resaltando su derecho sobre el territorio adquirido 

durante la guerra por haber sido triunfador de las disputas de aquel entonces.  

 

Chile argumenta que cumple con el compromiso internacional, mismo que se firmó 20 años 

después de terminal el conflicto, señalando ese compromiso como civilizado, tratado legalmente 

negociado y no impuesto por la fuerza, y que al ser ratificado por los congresos de los dos países 

se celebró en el margen de lo justo, y que al ser ganador de la guerra, fue su competencia imponer 

el acuerdo de paz de 1904, no obstante, manifestó que el tratado al que actualmente se está 

demandando fue exaltado por el presidente boliviano Ismael Montes, quien resaltó y celebro lo 

pactado en el acuerdo, señalándolo como un gran logro obtenido para Bolivia, dejando el limite 

preciso entre ambos estados, lo que concluye en resaltar a Bolivia como el único país sin acceso 

 
7 Baschar, I. A. (2012). Bolivia y el acceso soberano al Océano Pacífico. Una deuda pendiente para la integración 

sudamericana. El Salvador: Universidad del Salvador. 
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al mar con mayor beneficios, debido a la gratuidad que Chile le concedió y que niega a sus propios 

habitantes.  

 

El Pacto de Tregua de 1884: 

 

 

El pacto firmado en 1884 según el libro boliviano se destacó lo siguiente:  

 

De acuerdo al Libro Azul boliviano, frente a la posibilidad de nuevas hostilidades y con tropas 

chilenas establecidas en Puno, Tacna, Mollendo y Calama, Bolivia debió firmar un Pacto de 

Tregua el 4 de abril de 1884. Mantenido en reserva hasta su aprobación por los Congresos de 

ambos países, finalmente Chile encuentra la justificación legal para conservar los territorios 

conquistados en la Guerra del Pacífico, asumiendo consecuentemente la administración de las 

aduanas respectivas y la apropiación de sus recaudaciones a modo de tributo de guerra.  

 

Por su parte, el pacto es acompañado por el protocolo complementario del 30 de mayo de 

1885. Ambos formaban parte de una estrategia de expansión del mercado exportador chileno 

y la inmediata ampliación de la participación de sus productos en el mercado boliviano. 

(Baschar, Bolivia y el acceso soberano al Océano Pacífico, 2012, pág. 15)8 

 

 
8 Baschar, I. A. (2012). Bolivia y el acceso soberano al Océano Pacífico. Una deuda pendiente para la integración 

sudamericana. El Salvador: Universidad del Salvador. 
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En este conflicto las causas que se generaron con la guerra entre Chile y varios países entre 

ellos Perú y Bolivia, con lo suscitado en la guerra y en razón al descubrimiento de la existencia de 

una zona económicamente productiva, los inversionistas chilenos impulsaron la guerra en la que 

se obtuvo como resultado el poder de chile sobre ciertos territorios, en el que se celebraron algunos 

tratados, como el antes mencionado de 1884, denominado como pacto de tregua, en el que ambos 

países se comprometían a respetar los pactado, entre estos pactos existió la prohibición de 

aumentar los impuestos, medida que poco tiempo después se irrespeto por parte del estado 

boliviano, las autoridades bolivianas remataron sus propiedades que Chile adopto para posterior a 

ellos declarar la guerra a Bolivia y Perú.  

 

Chile triunfa por el contrario con una estabilidad económica creciente en aquel entonces, junto 

con la estrategia de las fuerzas armadas que les permitió mantener estabilidad social y económica, 

pese a las pérdidas económicas, lo cierto es que Chile supo transformar las consecuencias de la 

guerra para con su beneficio, dejando un efecto dinamizados en productos agrícolas y demás que 

contribuyeron a un desarrollo progresivo de las arcas fiscales, mejoro el transporte y condiciones 

de vida humana de manera general9.  

 

La victoria posiciono a chile como una potencia en la región, los territorios que se incorporaron 

tuvieron grandes cambios territoriales, y con lo ganado ante Bolivia en el pacifico, las fronteras de 

 
9 En declaraciones a La Tercera de Chile, el ministro secretario general de Gobierno de ese país, Andrés Chadwick, 

sostuvo que el Gobierno apoyó la decisión de Moreno de ausentarse del acto inaugural de la 42 Asamblea. 246 Allí, 

el mandatario boliviano hizo lo que la delegación chilena esperaba 
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chile se definieron con la firma de los tratados y pactos que favorecieron en su mayoría a Chile10; 

este pacto de tregua pone fin a la guerra, y determino que Chile gobernara los territorios desde el 

paralelo 23 hasta la desembocadura del rio Loa en el Pacifico, y estipula con el siguiente tratado 

de paz en el que se le reconoce a Chile el dominio absoluto del acceso al pacifico.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 
10 De acuerdo a lo informado por el Diario La Razón, el Canciller de Chile no participó en la inauguración de la 42 

Asamblea de la OEA en Tiquipaya, Cochabamba. Durante su discurso de apertura, Morales pidió la resolución del 

tema marítimo y anunció que “el pueblo boliviano jamás renunciará al retorno al mar con soberanía. 
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CAPITULO II 
 

Antecedentes del Caso 

 

El presente caso tiene sus inicios en el año 1879 cuando se dio la guerra del territorio entre 

Chile y Bolivia, lo que da lugar a la demanda presentada por el estado Plurinacional boliviano 

contra la Republica chilena, donde se reclama el acceso soberano al mar del océano Pacifico. En 

ese sentido, el tema aprobado en la pre defensa es el Caso #153 de la Corte Internacional de 

Justicia, con sede en La Haya, propuesto por el Estado Plurinacional de Bolivia en contra de la 

República de Chile: “Análisis de la solicitud por una soberana salida al Océano Pacifico”. 

 

Como parte de los antecedentes del caso, la guerra que se generó a inicios del año 1879 

misma que culmino en el año 1884, a efectos del descubrimiento de tierras productivas, lo que 

generó que inversionistas chilenos inicien con las propuestas a países como Perú y Bolivia para 

proyectar sus riquezas, en razón de aquello se celebró un pacto en el que los países se 

comprometían bajo sus normas a no alzar los impuestos a cambio de una inversión, Perú decidió 

expropiar la importadoras que pertenecían en su mayoría a inversores chilenos, y Bolivia 

incumplió al alzar el costo del impuesto al salitre importado, repercutiendo en que Chile declare 

la guerra a Bolivia, por incumplir con el tratado de 1874 firmado con la Republica soberana de 

Chile.  

 

Perú y Bolivia celebraron un tratado secreto de unión contra Chile en 1873, las autoridades 

chilenas decidieron declarar la guerra a ambos países por la conspiración política que habían 
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fraguado a Espaldas del Estado Chileno, perjudicando los intereses comerciales, productivos y 

político de los chilenos:  

 

Cabe señalar que históricamente  Perú junto con Bolivia, contaban con mayor ventajas para 

ganar la guerra, por obtener mayor armamento, personal y equipamiento militar, sin embargo la 

estabilidad económica de Chile y la correcta estrategia implementada por las fuerzas armadas los 

llevaron a obtener el triunfo, que finalmente concluyo en que Chile sea ganador del mayor 

territorio, entre ellos el acceso al mar, perdido por Bolivia, sin embargo, pese a ser ganador de la 

guerra, se firmaron convenios y acuerdos denominados tratado de paz en 1904 y el tratado de 

tregua en 1884.  

 

En el año 1884 se firmó el pacto de tregua que consistió en finalizar el estado de guerra; en 

este acuerdo se estableció que Chile gobernaría los territorios hasta el pacifico, por lo que Bolivia 

acepto el contenido del convenio internacional libremente, de esa manera Chile tenía un blindaje 

jurídico a su favor en arar a proteger sus interese que legítimamente gano a causa de un conflicto 

bélico que gano a Bolivia y Perú.   

 

El tratado de paz de 1904 celebrado por ambos países, consistió en que Chile transforme 

su realidad económica, en base a su matriz productiva, que incluía  la minería, agricultura y pesca, 

lo que genero aumento directo en las arcas fiscales, con mayor inversión en obras públicas y 

mejoramiento de transporte; el tratado de paz estipulo, por su parte que Tacna y Arica quedarían 

bajo la administración de Chile por 10 años, fijando como limite la quebrada de camarones, 
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posesionando estos territorios en el año 1929 con el tratado de lima, consolidando la soberanía 

chilena sobre Arica. 

 

El tratado de paz por su parte estableció como protocolo, el reconocimiento absoluto de 

chile sobre los territorios ganados, pacto que fue legamente reconocido por Bolivia, desde el 

océano pacifico, no obstante, Chile reconoce también lo que se conoce como el libre derecho de 

transito comercial por su territorio y los puertos del pacifico, otorgándole a Bolivia un acceso 

gratuito al puerto y a la exportación, acto que es privatizado para ciudadanos chilenos, de acuerdo 

a lo argumentado por el estado chileno genera acciones para la regeneración económica de la 

región.  

 

En el año 2013 Bolivia interpuso una demanda ante la Corte Internacional de Justicia de la 

Haya contra Chile, la que tenía como pretensión obligar a Chile a negociar sobre el acceso 

soberano al mar del océano Pacifico. Chile, en respuesta de la demanda, argumento que no está 

obligado a negociar lo reclamado por Bolivia, por cuanto los acuerdos contraídos en 1904, le 

otorga a Bolivia acceso al mar en condiciones económicas muy ventajosas, que como ganador de 

la guerra no estaba en la obligación de negociar nada.  

 

El primero de octubre del 2018 la corte de la haya emite fallo, desestimando la demanda 

de Bolivia, con nueve votos en contra de tres se desestimó la demanda boliviana, en la que se 

reclamaba se obligue al estado chileno a negociar el acceso soberano al mar como posesión.  
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Recordando que “La función de la Corte es decidir conforme al derecho internacional las 

controversias que le sean sometidas, deberá aplicar: … la costumbre internacional como prueba 

de una práctica generalmente aceptada como derecho”. En este orden de ideas, autores como 

Cahier señalan que la costumbre es “una práctica general o local aceptada como siendo el derecho” 

(Abello Galvis, 2014, pág. 37) 

 

Análisis de Jurídico del Caso  

 

 

Entrando de lleno en el análisis de Caso #153 de la Corte Internacional de Justicia, con 

sede en La Haya, propuesto por el Estado Plurinacional de Bolivia en contra de la República de 

Chile: “Análisis de la solicitud por una soberana salida al Océano Pacifico”, se dejara señalado o 

indicado cada uno de los argumentos que llevaron a desarrollar las conclusiones finales de nuestro 

trabajo investigativo, de esa forma se tomó en cuenta estándares relativos a la coherencia, la lógica 

y comprensibilidad de los fundamentos que propondremos a lo largo de la parte sustancial del 

análisis de caso.  

 

En ese sentido, el caso que nos ocupa tiene gran relevancia a nivel jurídico, ya que, permite 

saber cuál es el ámbito de acción de un tratado o convenio internacional, de manera que el 

contenido que integra las clausulas señaladas en el pacto internacional equivale a la esfera 

protagónica por la que, los estados que forman parte del convenio internacional pueden desarrollar 

sus facultades o atribuciones conferidas dentro de la negociación.  
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Es relevante mencionar que el principio general de pacta sunt servanda es una institución 

de Derecho Internacional general que establece un procedimiento especial los tratados para la 

creación de normas internacionales. Las normas así creadas son válidas y obligan en tanto que no 

sobrevenga ningún hecho o acto, de los admitidos por el Derecho Internacional, capaz de 

extinguirlas. El principio pacta sunt servanda, en consecuencia, y contra la opinión de muchos 

escritores, no admite excepción. Los problemas derivados de este principio son exclusivamente de 

Derecho positivo. (kunz)11 

 

Así se tiene que las estipulaciones que dan lugar al contrato, son el punto de partida para 

iniciar un proceso judicial en caso de que una de las partes incumplan lo acordado, ahora bien, si 

las pretensiones se encuentran fuera de lo pactado, no habría lugar a razonamientos que otorguen 

una resolución favorable, esto es importante mencionar, debido a que el estado que inicio la causa, 

pretendió que se le dé la razón sin un fundamento jurídico contemplado dentro de los acuerdos o 

convenios internacionales suscritos.  

 

Dentro de los antecedentes del caso la parte actora de la causa, esto es, el estado boliviano, 

resalto entre sus hechos facticos, que se propusieron en el libelo inicial de su demanda, y que entre 

sus dichos manifestaron, que se evidencio mucho antes del inicio de la guerra (1879) una clara 

 
11 kunz, J. D. (s.f.). El sentido y el alcance de la norma "Pacta Sunt Servanda". UNAM, 22. 
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orientación política internacional que era precedida por Chile, en base a sus intereses sociales y 

económicos, que tenían que ver con el deseo de poseer la explotación de los predios ricos en 

minerales que yacían en el territorio boliviano, mismo que no fue concedido sino hasta que el 

estado chileno se alzó triunfante en la guerra.   

 

Consecuentemente, Bolivia en su fundamentación solicita que, se le imponga u obligue a 

Chile que ingrese formalmente a una negociación directa para satisfacer la fundamental necesidad 

boliviana, la cual  consistió en obtener por parte de Bolivia una salida propia y directa a la soberanía 

del mar del Océano Pacifico, a efectos de dar solución al conflicto que se generó por el pacifico, 

resolviendo el problema de la mediterraneidad de Bolivia, en razón de sus intereses colectivos y 

las conveniencias e intereses de ambos pueblos.  

 

 

 De lo anterior, se puede señalar que dentro de la audiencia como parte de las alegaciones 

efectuadas por Chile se estableció lo siguiente12:  

 

 
12 Bolivia decide aceptar lo que Chile venía ofreciendo hacía tiempo: compensaciones económicas. 

Esta situación permite la reanudación de relaciones diplomáticas entre ambos países y el 

establecimiento de las bases de lo que con posterioridad se conocerá como el Tratado de Paz y 

Amistad entre Chile y Bolivia. 
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De lo citado se establece que el gobierno de Chile, al inferir en que se resguarde la situación 

de derecho que estableció el tratado de Paz de 1904, señalando que estuvieron dispuestos a estudiar 

junto con Bolivia, la posibilidad de establecer mecanismos que satisfagan las necesidades y 

aspiraciones de ambos gobiernos, así mismo dejando claro que prevalezcan los intereses 

económicos de Chile; en este punto el gobierno boliviano señalo que su gobierno sería consecuente 

con la posición de Chile, resaltando que se quiere mantener la paz y el espíritu de amistad, lema 

que fue replanteado por el estado chileno.  

 

Chile estableció también que, formalmente estaban dispuestos a buscar una fórmula que 

haga posible dar al estado de Bolivia tener una salida propia y soberana al Océano Pacifico, así 

como también obtener las compensaciones que se generan de acuerdo a sus intereses, 

prevaleciendo que las mismas no sean de carácter territorial, resguardando la situación jurídica en 

el marco del derecho13.  

 

El principal papel de la diplomacia cultural es promover el diálogo transnacional entre culturas 

y naciones, especialmente entre Occidente y el mundo musulmán. La diplomacia cultural, al igual que 

otras dimensiones nuevas de la diplomacia, no es del dominio exclusivo de los estados-nación, ya que 

en la actualidad no son los únicos actores en el escenario internacional, sino que los actores no estatales 

 
13 Chile se ha manifestado de manera firme respecto a los planteos bolivianos: no está dispuesto a revisar lo acordado 

en 1904 y no está dispuesto a transformar al debate en un asunto multilateral. 
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(sociedad civil, ONG, universidades, académicos, etc.) desempeñan un papel protagonista en este 

ámbito. (Saddiki, 2009)14 

 

El auto toma de Fischer y señala que el “poder” de recursos los Estados (partes en una 

negociación internacional), según el enfoque moderno de los estudios de negociación, no está 

asociado a la acumulación estructurales, como riqueza, recursos militares, económicos, 

industriales, tecnológicos o fuerza física. (Rótulo, 2006, pág. 64)15. 

 

Sin embargo, Chile fue claro al señalar que el recurso utilizado por el país vecino no es el 

conveniente para dar solución al conflicto que se generó por el tratado de paz de 1904, que estaría 

dentro de sus posibilidades el dialogo en el que se obtenga como resultado satisfacer no solo las 

aspiraciones de Bolivia, sino que también de los mismos chilenos, pero que como mencionaron 

debe realizarse mediante un acuerdo bilateral directo entre ambas partes y no por la vía planteada. 

 

Parafraseando al Presidente Paz Estenssoro visitar al presidente Alessandri, en razón de la 

invitación extendida por el país chileno, para concretar el dar soluciones de manera interna a los 

intereses de ambos países, así como también formuló que, el anunciar recurrir a organismos 

internacionales, para dar posible solución al conflicto no fue el medio adecuado ya que es un 

 
14 Saddiki, S. (2009). El papel de la diplomacia cultural en las relaciones internacionales . CIDOB d´Afers 

Internacionals, num. 88, p.107-118, 107. 

 
15 Rótulo, D. (2006). Negociación internacional: el caso Brasil Uruguay por presunta polución ambiental 

transfronteriza producida por la usina termoeléctrica de Candiota. Universidad ORT Uruguay. 

 



29 
 

inconveniente de opinión pública y que Bolivia no ha establecido las relaciones directas con el 

gobierno de Chile.  

 

En este sentido, es importante mencionar también que los presidentes de ambos países se 

adhirieron a la declaratoria de Ayacucho, resaltando las intenciones solidarias entre ambos países 

mediante sus mandatarios para resolver con el dialogo los diversos conflictos existentes, 

ocasionados por lo ya establecido en el acuerdo de paz y pacto de tregua celebrado al final de la 

guerra entre Chile y Bolivia; resaltaron que ambos presidentes estaban dispuestos a mantener la 

armonía y el entendimiento, justo y razonable con el fin de cooperar por el progreso de nuestro 

continente.  

 

Como parte del desarrollo jurídico del caso, y en razón de lo que se estableció por parte de 

los medios bolivianos y chilenos, más aún en lo compartido dentro de las sesiones del conflicto16, 

se expone que se logró concluir mencionar que el estilo de diplomacia boliviana refleja 

inestabilidad crónica de la política interior, resaltando que por su parte el país demandante ha 

tenido que trabajar permanentemente para organizar lo que se reconoce como la heterogeneidad 

cultural y geográfica de su país, que se ha encontrado en decadencia económica, política y social 

a lo largo de la historia, esto por las desigualdades sociales y regionales existentes en el país.  

 

 
16 El Tratado de Paz de 1904 El inicio del siglo XX encuentra a Bolivia inmersa en un complejo reordenamiento 

político en un contexto de crisis económica acelerada por la disminución de los precios internacionales de la plata. 

El principio pacta sunt servanda evidencia la autonomía del poder económico, no la de los individuos, como ocurría 

antes. 
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Sobre la política exterior de Bolivia se plantearon diversas ideas, entre ellas la 

reivindicación marítima, con el fin de obtener un acceso soberano al mar del pacifico, por otro 

lado, al solicitar que de manera general tener su ubicación plasmada en Sudamérica, para de tal 

manera profundizar la política exterior, así mismo sobre las fronteras de Bolivia las cuales son 

catalogadas como fronteras amigables y zonas de libre tránsito para los diferentes territorios 

étnicos transaccionales.  

 

En base a nuestro criterio la decisión de la CIJ, resulta en un golpe fuertísimo para los 

intereses del estado boliviano, en cuanto, a las pretensiones de una salida soberana al mar, así el 

primero de octubre del 2018, esto es antes de la pandemia mundial Covid-19 la corte le quito las 

aspiraciones al estado boliviano al desestimar su pretensión contenida en la demanda, concluyendo 

que no existe norma jurídica que obligue al estado chileno a negociar la salida soberana al mar, ya 

que existen tratados internacionales que estipulan que los terrenos formaran parte del patrimonio 

chileno en el que Bolivia se adhirió a el mismo.  

 

Las consideración que adopto la corte para deliberar ante la demanda presentada por 

Bolivia, resalto en primer aspecto, el reiterar su jurisprudencia en razón de la obligación de 

negociar, plasmando que parte de los requisitos o puntos a considerarse para negociar es que debe 

primar la predisposición de modificar la decisión existente, mediante la participación activa y 

colaborativa, mas no realizar o aceptar el dialogo como un mera formalidad, es decir deberán tomar 

en cuenta los intereses de la parte contraria y viceversa, resaltando también que la obligación de 
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dialogar sobre el tema tratado no implicaría o garantizaría que se llegaron  a un acuerdo, excepto 

que existiese una clausula o disposición que de forma expresa obligue  a hacerlo. 

 

Chile, por su parte, entro del proceso plantea excepciones preliminares en las que se hace 

cuestión a lo fundamentado por Bolivia al argumentar el acceso soberano, misma que la delegación 

boliviana define como el régimen que asegura la existencia de una vía de acceso ininterrumpida al 

océano, teniendo no solo el acceso como tal, sino que obteniendo también la administración y 

control legal. En razón de lo anterior, la corte desestimo las pruebas y la pretensión inicial de 

Bolivia.  

 

De acuerdo a la motivación de la sentencia, los jueces de la corte internacional en la 

búsqueda de información, tratados, convenios y normativa jurídica al hacer hincapié a que se llame 

a negociar por el acceso soberano al mar y se obligue a Chile a ejecutoriar lo actuado, no estaba 

formal ni legalmente contemplado en el tratado de paz ni pacto de tregua, ya que no se contemplaba 

esta alternativa, ni en los convenios antes descritos ni en convenios o acuerdos posteriores.  

 

En este punto, la corte intervino en la búsqueda de los demás acuerdos o convenios 

celebrados después de los pactos de paz originados con el fin de la guerra, y en los documentos 

adscritos de acuerdo a si existe o no la obligación jurídica de negociar o dialogar, chile destaco 

que esa imposición sería más una negociación política en la que se requiere negociar una 

obligación jurídica o declaratoria de derechos mas no un dialogo; Chile dentro de su argumento en 

este caso, y ante la postura antes planteada señala que dentro de los pactos y convenios celebrados 
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tal acta establece que ese documento no genera derechos ni mucho menos obligaciones para 

ninguna de las partes. La corte entonces desestima lo fundamentado por el estado boliviano ya que 

reconoce que el acta puede generar obligaciones, mas, sin embargo, las actas celebradas 

posteriormente reúnen los requisitos ni resumen los puntos de desacuerdos entre las partes. 

 

Sin embargo, ante la posición boliviana, en replantear la existencia de actos unilaterales en 

donde se pueden generar obligaciones internacionales, considera mediante esta argumentación se 

podría obligar al estado boliviano, mas, sin embargo, la corte fue clara en señalar que esta posición 

puede efectivizarse siempre que se analice el contenido total de la declaración y las circunstancias 

en las que haya sido creada.  Finalmente, es claro dentro del estudio del caso que el estado chileno, 

se mostró antes, durante y después de la celebración del tratado de paz y pacto de tregua y de la 

presente demanda su voluntad de negociar, pero no generando obligación de negociar un acuerdo 

que se a Bolivia específicamente lo que llaman acceso soberano al mar del pacifico. 

 

Bolivia por su parte, mediante la participación de sus delegados en el proceso, no 

presentaron la documentación ni de manera general las pruebas necesarias para poder determinar 

que exista la obligatoriedad de negociar lo pretendido en la demanda. Pese a aquello la corte en 

concordancia con lo adscrito en la ONU y la OEA, plasma la importancia de dar solución a la 

controversia, sin embargo, sigue sin existir la obligación de chile en que seda este punto objeto de 

Litis del presente caso. Chile en este punto planteo que aceptaba lo que dispuso la corte, por cuanto, 

la figura planteadas existe, pero con otro fin, siendo este proteger a los inversionistas ante 

arbitrariedades que surgen de entre los estados, más son para el caso en cuestión.  
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Para resolver el caso, la corte conformada por 15 jueces, fueron tres los votos disidentes, 

consecuentemente estos tres jueces manifestaron que al analizar las pruebas presentadas por 

Bolivia, las cuales señalo de limitadas, se planteó también como parte de su argumentación que 

las declaratorias que generan obligaciones para Chile se logró evidenciar la real existencia de la 

intensión de las partes para que se obligue a Chile a negociar el acceso soberano al mar; el último 

de los jueces concluye mencionando que existe la obligación de negociar, pese a que esta 

negociación que bien puede celebrarse será por asuntos de medio mas no de resultados, y que los 

instrumentos que se presentaron desprenden aquella obligación de negociar, en base a la injusticia 

que humanamente existió antes y durante la guerra, lo que debería permitirle al estado acto del 

caso en poder llegar a tener el acceso soberano al mar.  
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CONCLUSIONES 

 

Por todo lo expuesto, se ha podido llegar a las siguientes conclusiones:  

 

La conspiración llevada a cabo por Bolivia y Perú en contra de Chile para dejarlo fuera de 

la explotación de los terrenos productivos, ricos en minerales, dejo efectos desastrosos para la sana 

convivencia de los pueblos de América, en el sentido que desencadenó una ola de actividades 

bélicas que incidieron negativamente en América del Sur. 

 

La costumbre como fuente del derecho internacional toma un papel fundamental y 

protagónico en el conflicto entre el Estado plurinacional boliviano y la República Chilena, debido 

a que este último ganó la guerra por los territorios productivos que peleaba contra Perú y Bolivia, 

lo que resulto en la imposición de ciertas reglas contractuales (tratados internacionales) para frenar 

y dejar sin efecto el conflicto bélico. 

 

En virtud del principio que obliga a las partes a cumplir el acuerdo estipulado en los 

convenios de 1884 y 1904, esto es pacta sunt Servanda, el Estado Boliviano no debió proponer 

una demanda ante la Corte Internacional con Sede en la Haya, debido a que, en armonía con la 

costumbre Internacional, los que ganaban la guerra imponían las reglas posteriores, y en el caso 

concreto Chile dejo claro el camino a seguir después de la guerra. 

 



35 
 

El acto de proposición patrocinado por el Régimen del Presidente Boliviano, Evo Morales 

fue una jugada política y más no una reclamación fundada en derecho, ya que no existió motivación 

suficiente para pedir la negociación sobre el acceso soberano al mar del océano pacífico, toda vez 

que existieron tratados internacionales suscritos entre Chile, Bolivia y Perú. 

 

El tratado internacional Bilateral firmado por Chile como país vencedor de la guerra del 

territorio productivo y Bolivia cómo país vencido, dejó como resultado que Bolivia perdería su 

acceso soberano a la salida del mar del océano pacífico, pero que podría utilizar los servicios 

gratuitos de importación y exportación de puertos de territorio chileno en miras de quedar 

estancado en el comercio internacional. 

 

Por otro lado, los ciudadanos chilenos no estaban exentos al pago de impuestos para utilizar 

los servicios portuarios, sino que solamente era una ventaja para los interés públicos y privados 

del estado chileno, a fin de evitar una revuelta bélica futura. 

 

De otra forma, el tratado internacional suscrito por Chile, Bolivia y Perú que puso fin a la 

guerra dio como resultado la ocupación de territorios bolivianos por parte de Chile, con lo que 

Bolivia se vio limitado comercialmente, toda vez que estaba encerrado en un bucle que negaba la 

salida a vías de comercio. 
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También coincidimos con lo actuado por Chile en audiencia, en razón que la vía para 

solucionar el problema, será siguiendo la vía diplomatura como Estados soberanos y de esa forma 

negociar nuevos puntos estratégicos, midiendo los intereses de los estados partes del convenio 

internacional. 

 

Chile categóricamente se opone a la demanda que propone el Estado Plurinacional 

Boliviano ante la Corte con Sede en la Haya, toda vez que los fundamenten de derecho que esgrime 

en su escrito inicial por parte de Bolivia, no da cabida jurídica a una acción internacional, sino que 

más bien la salida era la vía diplomática entre países de la América unida. 

 

Teniendo en cuenta que Chile fue el país vencedor y quien puso los puntos sobre la mesa, 

que posteriormente se los inserto en el tratado de paz de fecha 180417. Desde nuestra perspectiva 

coincidimos con la sentencia de la Corte la Haya, puesto que existe certeza absoluta sobre los 

derechos adquiridos por la República de Chile en el conflicto bélico que se suscitó por los 

territorios productivos. 

 

En lo fáctico, la situación del estado Plurinacional de Bolivia no presenta una necesidad 

real de salida soberana al mar, ya que el uso de los puertos marítimos y las navegaciones de las 

zonas marítimas de Chile son usadas de manera gratuita por el estado boliviano y sus ciudadanos. 

 
17 El Tratado de Paz de 1904 El inicio del siglo XX encuentra a Bolivia inmersa en un complejo reordenamiento 

político en un contexto de crisis económica acelerada por la disminución de los precios internacionales de la plata.  
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Con la firma del Pacto de tregua del año 1884 firmado entre Chile y Bolivia18, se acordó 

que la administración de las zonas aduaneras, los dineros ingresados a concepto de impuestos 

bélicos que pagaban los ciudadanos bolivianos, y los predios minas para explotación, formarían 

parte de la administración pública de la República de Chile, por el periodo de 10 años consecutivos, 

contados desde la firma del acuerdo de paz. 

 

A la suscripción del convenio para la paz de 1904, entre Chile y Bolivia, se acordó que la 

República Chilena le pagaría compensación económica por concepto de tránsitos de mercancías y 

la construcción de un ferrocarril pagados por el país vencedor de la guerra, lo que es cumplido por 

ambos países miembros del tratado. 

 

Los jueces de la Corte Internacional con sede en la Haya, al no encontrar un amparo legal 

dentro de los convenios celebrados en 1884 y 1904, que haga mención al deber de negociar la 

salida al mar del océano pacifico entre Chile y Bolivia, concluyeron que Chile no está obligado a 

tratar el tema de la salida soberana al mar en favor de Bolivia.  

 

De los 15 jueces que conforman la Corte Internacional, 3 estuvieron a favor de que se dé 

la negociación, obligando a Chile a el dialogo, acogiendo la pretensión principal del estado 

 
18 Por su parte, el pacto es acompañado por el protocolo complementario del 30 de mayo de 1885. Ambos formaban 

parte de una estrategia de expansión del mercado exportador chileno y la inmediata ampliación de la participación de 

sus productos en el mercado boliviano. 
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boliviano, amparados bajo el argumento de que existieron iniciativas a través de documentos 

físicos en los que se denotan el interés de negociar por parte de Chile.   

 

Conforme a nuestras perspectivas, si la corte hubiera analizado el problema jurídico desde 

la concepción de los derechos humanos, quizás el resultado fuera diferente, debido a que el análisis 

no se limitaría al establecimiento de la taxatividad de las cláusulas que integran los tratados 

internacionales de 1884 y 1904, sino que el ámbito de interpretación se desarrollaría o ampliaría a 

la persona como ser humano, y no a los intereses económicos de un Estado. 
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after deliberation,

delivers the following Judgment :

1.  On 24  April 2013, the Government of the Plurinational State of Bolivia 
(hereinafter “Bolivia”) filed in the Registry of the Court an Application institut-
ing proceedings against the Republic of Chile (hereinafter “Chile”) with regard 
to a dispute “relating to Chile’s obligation to negotiate in good faith and effec-
tively with Bolivia in order to reach an agreement granting Bolivia a fully sov-
ereign access to the Pacific Ocean”.

In its Application, Bolivia seeks to found the jurisdiction of the Court on 
Article XXXI of the American Treaty on Pacific Settlement signed on 30 April 
1948, officially designated, according to Article  LX thereof, as the “Pact of 
Bogotá” (hereinafter referred to as such).

2.  In accordance with Article  40, paragraph  2, of the Statute of the Court, 
the Registrar immediately communicated the Application to the Government of 
Chile; and, under paragraph 3 of that Article, all other States entitled to appear 
before the Court were notified of the Application.

3.  Since the Court included upon the Bench no judge of the nationality of 
either of the Parties, each Party proceeded to exercise the right conferred upon 
it by Article 31, paragraph 3, of the Statute to choose a judge ad hoc to sit in the 
case. Bolivia chose Mr. Yves Daudet. Chile first chose Ms Louise Arbour, who 
resigned on 26 May 2017, and subsequently Mr. Donald M. McRae.

4.  By an Order of 18 June 2013, the Court fixed 17 April 2014 as the time-
limit for the filing of the Memorial of Bolivia and 18 February 2015 for the filing 
of the Counter-Memorial of Chile. Bolivia filed its Memorial within the time-
limit so prescribed.

5.  Referring to Article 53, paragraph 1, of the Rules of Court, the Govern-
ments of Peru and Colombia respectively asked to be furnished with copies of 
the pleadings and documents annexed in the case. Having ascertained the views 
of the Parties pursuant to that same provision, the President of the Court 
decided to grant those requests. The Registrar duly communicated these deci-
sions to the said Governments and to the Parties.

6.  On 15 July 2014, within the time-limit set by Article 79, paragraph 1, of 
the Rules of Court, Chile raised a preliminary objection to the jurisdiction of the 
Court. Consequently, by an Order of 15 July 2014, the President, noting that by 
virtue of Article 79, paragraph 5, of the Rules of Court the proceedings on the 
merits were suspended and taking account of Practice Direction  V, fixed 
14 November 2014 as the time-limit for the presentation by Bolivia of a written 
statement of its observations and submissions on the preliminary objection 
raised by Chile. Bolivia filed such a statement within the time-limit so pre-
scribed.

7.  Pursuant to the instructions of the Court under Article 43 of the Rules of 
Court, the Registrar addressed to States parties to the Pact of Bogotá the noti-
fications provided for in Article 63, paragraph 1, of the Statute of the Court. In 
accordance with the provisions of Article 69, paragraph 3, of the Rules of Court, 
the Registrar sent at the same time to the Organization of American States 
(hereinafter the “OAS”) the notification under Article  34, paragraph  3, of the 
Statute of the Court. As provided for in Article 69, paragraph 3, of the Rules of 
Court, the Registrar transmitted the written pleadings to the OAS and asked 
that organization whether or not it intended to furnish observations in writing 
within the meaning of that Article. The Registrar further stated in the latter 
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notification that, in view of the fact that the proceedings were dealing with 
Chile’s preliminary objection to the jurisdiction of the Court, any written obser-
vations should be limited to that aspect. The Secretary-General of the OAS indi-
cated that that organization did not intend to submit any such observations.

8.  Public hearings on the preliminary objection raised by Chile were held 
from Monday 4 to Friday 8 May 2015. By its Judgment of 24 September 2015, 
the Court rejected the preliminary objection raised by Chile and found that it 
had jurisdiction, on the basis of Article XXXI of the Pact of Bogotá, to enter-
tain the Application filed by Bolivia on 24 April 2013.

9.  By an Order dated 24 September 2015, the Court fixed 25 July 2016 as the 
time-limit for the filing of the Counter-Memorial of Chile. The Counter-
Memorial was filed within the time-limit thus fixed.

10.  By an Order dated 21 September 2016, the Court authorized the submis-
sion of a Reply by Bolivia and a Rejoinder by Chile and fixed 21 March 2017 
and 21  September 2017 as the respective time-limits for the filing of those 
pleadings. The Reply and the Rejoinder were filed within the time-limits thus 
fixed.

11.  Pursuant to Article  53, paragraph  2, of the Rules of Court, the Court, 
after ascertaining the views of the Parties, decided that copies of the pleadings 
and documents annexed would be made accessible to the public on the opening 
of the oral proceedings.

12.  Public hearings were held from 19 March to 28 March 2018, at which the 
Court heard the oral arguments and replies of:

For Bolivia: � H.E. Mr. Eduardo Rodríguez Veltzé, 
Mr. Payam Akhavan, 
Ms Monique Chemillier-Gendreau, 
Mr. Antonio Remiro Brotóns, 
Mr. Vaughan Lowe, 
Ms Amy Sander, 
Mr. Mathias Forteau, 
H.E. Mr. Sacha Llorentty Soliz.

For Chile: 	 Mr. Claudio Grossman, 
	 Sir Daniel Bethlehem, 
	 Mr. Jean-Marc Thouvenin, 
	 Ms Kate Parlett, 
	 Mr. Samuel Wordsworth, 
	 Ms Mónica Pinto, 
	 Mr. Ben Juratowitch, 
	 Mr. Harold Hongju Koh.

*

13.  In the Application, the following claims were made by Bolivia:
“For the above reasons Bolivia respectfully requests the Court to adjudge 

and declare that :
(a)	 Chile has the obligation to negotiate with Bolivia in order to reach 

an  agreement granting Bolivia a fully sovereign access to the Pacific 
Ocean ;

(b)	 Chile has breached the said obligation ;
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(c)	 Chile must perform the said obligation in good faith, promptly, for-
mally, within a reasonable time and effectively, to grant Bolivia a fully 
sovereign access to the Pacific Ocean.”�  

14.  In the written proceedings, the following submissions were presented by 
the Parties:

On behalf of the Government of Bolivia,
in the Memorial and in the Reply :

“For the reasons given [in Bolivia’s Memorial and Reply], Bolivia requests 
the Court to adjudge and declare that :
(a)	 Chile has the obligation to negotiate with Bolivia in order to reach 

an  agreement granting Bolivia a fully sovereign access to the Pacific 
Ocean ;

(b)	 Chile has breached the said obligation ; and
(c)	 Chile must perform the said obligation in good faith, promptly, for-

mally, within a reasonable time and effectively, to grant Bolivia a fully 
sovereign access to the Pacific Ocean.”

On behalf of the Government of Chile,
in the Counter-Memorial and in the Rejoinder :

“The Republic of Chile respectfully requests the Court to dismiss all of 
the claims of the Plurinational State of Bolivia.”

15.  At the oral proceedings, the following submissions were presented by the 
Parties:

On behalf of the Government of Bolivia,

“In accordance with Article 60 of the Rules of the Court and the reasons 
set out during the written and oral phase of the pleadings in the case Obli‑
gation to Negotiate Access to the Pacific Ocean (Bolivia v. Chile), the Pluri-
national State of Bolivia respectfully requests the Court to adjudge and 
declare that :
(a)	 Chile has the obligation to negotiate with Bolivia in order to reach 

an  agreement granting Bolivia a fully sovereign access to the Pacific 
Ocean ;

(b)	 Chile has breached the said obligation ; and
(c)	 Chile must perform the said obligation in good faith, promptly, for-

mally, within a reasonable time and effectively, to grant Bolivia a fully 
sovereign access to the Pacific Ocean.”

On behalf of the Government of Chile,

“The Republic of Chile respectfully requests the Court to dismiss all of 
the claims of the Plurinational State of Bolivia.”

*  *  *
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I.  Historical and Factual Background

16.  Bolivia is situated in South America, bordering Chile to the south-
west, Peru to the west, Brazil to the north and east, Paraguay to the 
south-east and Argentina to the south. Bolivia has no sea coast. Chile, for 
its part, shares a land boundary with Peru to the north, with Bolivia to 
the north-east and with Argentina to the east. Its mainland coast faces the 
Pacific Ocean to the west.

17.  Due to the importance of the historical context of this dispute, the 
Court will now examine in a chronological order certain events that have 
marked the relationship between Bolivia and Chile.

18.  Many of the documents that set out these events were drafted in 
Spanish, and they have not always been translated by the Parties into an 
official language of the Court in an identical manner. Where these differ-
ences are material, the Court will, for the sake of clarity, reproduce the 
Spanish original of those documents, and indicate which Party’s transla-
tion is being quoted as well as any material variation in the translations 
provided by the Parties.

1.  Events and Treaties prior to 1904, 
Including the 1895 Transfer Treaty

19.  Chile and Bolivia gained their independence from Spain in  1818 
and 1825, respectively. At the time of its independence, Bolivia had a 
coastline of over 400 km along the Pacific Ocean.

20.  On 10 August 1866, Chile and Bolivia signed a Treaty of Territo-
rial Limits, which established a demarcation line between the two States, 
following the 24th parallel of latitude south, separating their Pacific coast 
territories. The instruments of ratification were exchanged on 9 Decem-
ber 1866. The boundary was confirmed by the Treaty of Limits of 
6 August 1874, and the instruments of ratification thereof were exchanged 
on 28 July and 22 September 1875.

21.  On 5  April 1879, Chile declared war on Peru and Bolivia. In the 
course of this war, which became known as the War of the Pacific, Chile 
occupied Bolivia’s coastal territory. Bolivia and Chile put an end to the 
hostilities between them with the signature of the Truce Pact of 4 April 
1884 in Valparaíso, Chile. Under the terms of the Truce Pact, Chile was, 
inter alia, to continue to govern “the territories from the parallel  23 to 
the  mouth of the Loa River in the Pacific”, i.e. the coastal region of 
Bolivia.

22.  The Treaty of Peace between Chile and Peru signed on 20 October 
1883 (hereinafter the “Treaty of Ancón”) brought hostilities formally to an 
end between Chile and Peru. Pursuant to Article 2 of the Treaty of Ancón, 
Peru ceded to Chile the coastal province of Tarapacá. In addition, under 
Article 3, Chile would remain in the possession of the territories of the prov-
inces of Tacna and Arica for a period of ten years, after which a plebiscite 
would be held to definitively determine sovereignty over those territories.
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23.  On 18 May 1895, Bolivia and Chile signed three treaties: a Treaty 
of Peace and Amity, a Treaty on the Transfer of Territory and a Treaty 
of Commerce. The Treaty of Peace and Amity reaffirmed Chile’s sover-
eignty over the coastal territory it governed in accordance with the Truce 
Pact of 4  April 1884. Under the Treaty on the Transfer of Territory, 
Bolivia and Chile agreed, inter  alia, that the territories of Tacna and 
Arica were to be transferred to Bolivia if Chile should acquire “dominion 
and permanent sovereignty” over them either by direct negotiations or by 
way of the plebiscite envisaged by the 1883  Treaty of Ancón. Should 
Chile fail to obtain the two territories mentioned above, either through 
direct negotiations with Peru or by plebiscite, Article IV of the Treaty on 
the Transfer of Territory provided that Chile would cede to Bolivia the 
territory “from the Vítor inlet up to the Camarones ravine, or an equiva-
lent territory”. These three treaties were followed by four protocols.

24.  On 9  December 1895, Chile and Bolivia agreed to a Protocol on 
the scope of the obligations in the treaties of 18 May 1895 which clarified 
the obligations undertaken by the Parties. By an exchange of Notes of 
29 and 30 April 1896, it was agreed that these three treaties of 18 May 
1895 were to enter into force on the condition that the Congresses of 
both  Chile and Bolivia approved this Protocol. As this condition was 
never met, the three treaties of 18 May 1895 never entered into force.�  

2.  The 1904 Peace Treaty

25.  The Treaty of Peace and Friendship of 20  October 1904 (herein
after the “1904 Peace Treaty”) officially ended the War of the Pacific as 
between Bolivia and Chile. This Treaty entered into force on 10 March 
1905 after the instruments of ratification were exchanged between the 
Parties. Under the terms of its Article II, the territory occupied by Chile 
in application of the Truce Pact of 1884 was recognized as belonging 
“absolutely and in perpetuity” to Chile and the entire boundary between 
the two States was delimited. Article III provided for the construction of 
a railroad between the port of Arica and the plateau of La Paz, at the 
expense of Chile, which was inaugurated on 13  May 1913. Under Arti-
cle VI, Chile granted to Bolivia “in perpetuity the amplest and freest right 
of commercial transit in its territory and its Pacific ports”. Under Arti-
cle VII of the Treaty, Bolivia had “the right to establish customs agencies 
in the ports which it may designate for its commerce” and indicated for 
this purpose the ports of Antofagasta and Arica.�  

3.  Exchanges and Statements in the 1920s

A.  The 1920 “Acta Protocolizada”

26.  Before the events of  1920, in a memorandum of 22  April 1910, 
Bolivia, referring to the dispute between Chile and Peru regarding 
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the  sovereignty of Tacna and Arica, had already expressed the view  
that :

“[it] cannot live isolated from the sea. Now and always, to the extent 
of its abilities, it will do as much as possible to possess at least one 
port on the Pacific, and will never resign itself to inaction each time 
the Tacna and Arica question is raised, jeopardizing the very founda-
tion of its existence.”

27.  In a memorandum of 9 September 1919, submitted by the Minister 
Plenipotentiary of Chile in La Paz, Bolivia, it was stated, inter alia, that 
Chile was willing to initiate negotiations, independently of what was 
established by the 1904 Peace Treaty, in order for Bolivia to acquire an 
outlet to the sea subject to the result of the plebiscite envisaged by the 
1883 Treaty of Ancón.

28.  On 10  January 1920, the Minister for Foreign Affairs of Bolivia, 
and the Minister Plenipotentiary of Chile in La  Paz met in order to 
address, inter  alia, questions relating to Bolivia’s access to the sea and 
documented the series of meetings in writing. These minutes are referred 
to by the Parties as “Acta Protocolizada”.

29.  The representative of Chile proposed the following terms of agree-
ment:

“I. The Treaty of Peace and Amity celebrated between Chile and 
Bolivia on 20 October 1904 defines the political relations of the two 
countries in a definitive manner and put an end to all the questions 
derived from the war of 1879.

II. Chile has fulfilled the obligations that said Treaty imposed on 
it, and the essence of that negotiation was to link the territory of 
Tacna and Arica to Chile’s dominion, Bolivia expressly committing 
to cooperate to that result.

III. The Bolivian aspiration to its own port was replaced by the 
construction of the railway that connects the port of Arica with 
El  Alto de la Paz and the rest of the obligations undertaken by  
Chile.

IV. The situation created by the Treaty of 1904, the interests located 
in that zone and the security of its northern frontier, require Chile to 
preserve the maritime coast that is indispensable to it ; however, for 
the purpose of founding the future union of the two countries on solid 
ground, Chile is willing to seek that Bolivia acquire its own access to 
the sea, ceding to it an important part of that zone in the north of 
Arica and of the railway line which is within the territories subject to 
the plebiscite stipulated in the Treaty of Ancón.�  

V. Independently of what was established in the Treaty of Peace of 
1904, Chile accepts to initiate new negotiations directed at satisfying 
the aspiration of the friendly country, subject to the victory of Chile 
in the plebiscite.
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VI. A prior agreement would determine the line that must indicate 
the limit between the zones of Arica and Tacna that would pass to 
the dominion of Chile and Bolivia, respectively, as well as all other 
commercial compensations or compensations of another nature that 
are the basis of the agreement.”

30.  The representative of Bolivia then responded as follows:

“III. Bolivia’s aspiration for its own port on the Pacific Ocean has 
not been reduced at any time in history and has currently reached a 
greater intensity. The railway from Arica to El Alto de La Paz that 
has facilitated Bolivian trade, contributes to promoting the legitimate 
aspiration of securing a port that can be incorporated under Bolivian 
sovereignty. That aspiration will not, however, lead Bolivia to commit 
any act contrary to the law.

IV. The willingness demonstrated by Chile to obtain for Bolivia an 
access of its own to the sea, ceding to it a considerable part of the 
area north of Arica and of the railway line found within the territories 
subject to the plebiscite established by the Treaty of Ancón, opens the 
way to more friendly relations between both countries which are nec-
essary for the future union of both peoples by laying solid foundations 
in line with their common goals.”�  

31.  The penultimate clause of the minutes specified that the Minister 
for Foreign Affairs of Bolivia considered that: “the present declarations 
do not contain provisions that create rights, or obligations for the States 
whose representatives make them”.

B.  Follow-up exchanges (1920-1925)

32.  On 1  November 1920, Bolivia wrote to the Secretary-General of 
the League of Nations with a view to obtaining the revision of the 
1904  Peace Treaty by the League of Nations, in accordance with Arti-
cle  19 of the Treaty of Versailles which provided that the “Assembly 
may . . . advise the reconsideration by Members of the League of treaties 
which have become inapplicable”.

33.  On 28 September 1921, during the Twenty-Second Plenary Meet-
ing of the Assembly of the League of Nations, Bolivia withdrew its 
request, following the determination by a commission of jurists that the 
Bolivian request was inadmissible. The reason given was that the Assem-
bly of the League of Nations was not competent to modify treaties, as 
only the contracting States could do it. Bolivia nevertheless reserved its 
right to submit this request to the Assembly again.

34.  During this meeting, the delegate of Chile replied, inter alia,  
that:

“Bolivia can seek satisfaction through the medium of direct negotia-
tions of our own arranging. Chile has never closed that door to 
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Bolivia, and I am in a position to state that nothing would please us 
better than to sit down with her and discuss the best means of facili-
tating her development.”

The Chilean delegate also stated that :

“[t]he Bolivian delegation has considered it necessary to make a state-
ment to the effect that it ‘reserves its rights’. I trust we are right in 
thinking that this statement signifies that, in conformity with the opin-
ion of the Jurists, who declare that ‘the modification of treaties lies 
solely within the competence of the contracting States’, Bolivia has 
finally decided to exercise the only right she can assert : namely, the 
right of negotiation with Chile, not with a view to the revision of the 
Treaty of 1904  .  .  .  We find it impossible to believe that Bolivia 
intends, in making this reservation of right, to leave definitely open, 
and to renew later, even in a different form, a request which is devoid 
of any legal foundation . . . Chile wishes to state that she will always 
oppose, as she opposes today, the inclusion in the agenda of the 
Assembly of any request of Bolivia with regard to a question upon 
which a ruling has already been given by a Committee of Jurists . . .”

35.  In a letter dated 8 September 1922, the Bolivian delegate informed 
the Secretary-General of the League of Nations that Bolivia reiterated the 
reservation of its right to submit a request “for the revision or the exami-
nation” of the 1904  Peace Treaty and that negotiations with Chile had 
been “fruitless”. On 19  September 1922, the Chilean delegate to the 
Assembly of the League of Nations responded as follows:�

“in accordance with the declaration made by its delegation at the 
second Assembly, the Chilean Government has expressed the greatest 
willingness to enter into direct negotiations, which it would conduct 
in a spirit of frank conciliation.

I desire to state that the declaration of M. Gutierrez, concerning 
the mission of the Bolivian Minister at Santiago, is not in accordance 
with the true facts of the case.

The President of the Republic of Chile . . . informed the Bolivian 
representative . . . that he did not recognize the right of the Bolivian 
Government to claim a port on the Pacific Ocean, since Bolivia aban-
doned that aspiration when it signed the Treaty of Peace of 1904, and 
obtained in exchange the assumption by Chile of heavy engagements 
which have been entirely carried out. The President of the Republic 
added that the aspirations of Bolivia might be satisfied by other 
means, and that his Government was quite ready to enter into nego-
tiations on this subject in a sincere spirit of peace and conciliation.”� 

36.  In 1922 and 1923, parallel to its attempts to revise the 1904 Peace 
Treaty, Bolivia further continued to negotiate directly with Chile in order 
to obtain sovereign access to the Pacific Ocean.
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37.  On 6 February 1923, in response to a Note of 27 January 1923 of 
the Bolivian Minister for Foreign Affairs and Worship, in which the revi-
sion of the 1904  Peace Treaty was proposed, the Chilean Minister for 
Foreign Affairs stated that the Chilean Government remained open to the 
Bolivian proposals aimed at concluding a new Pact to address “Bolivia’s 
situation, but without modifying the Peace Treaty and without interrupt-
ing the continuity of the Chilean territory”. He added that Chile “will 
devote great efforts to consult [Bolivia], in light of the concrete proposals 
that Bolivia submits and when appropriate, the bases of direct negotia-
tions leading, through mutual compensation and without detriment to 
inalienable rights, to the fulfilment of this longing”.�  

38.  In a Note dated 12 February 1923 to the Chilean Minister for For-
eign Affairs, the Minister Plenipotentiary of Bolivia in Chile requested the 
revision of the 1904 Peace Treaty and stated that:

“If the request that I was asked to make does not receive the 
response that my country expects, and instead you inform me that the 
Chilean Ministry of Foreign Affairs is willing to hear the proposals 
that my Government wants to submit to it, in order to enter into a 
treaty at the right time, and with mutual compensation, which, with-
out modifying the Treaty of Peace and without interrupting the con-
tinuity of Chilean territory, considers the situation and Bolivia’s 
aspirations and which your Government would make every effort to 
bring about, I can do nothing more than tell you that my Government 
has instructed me to put an end to these negotiations, as the reason 
for them was to seek a firm and secure basis on which Bolivia’s aspi-
rations could be reconciled with Chile’s interests.”�  

39.  In a Note of 22 February 1923 to the Minister Plenipotentiary of 
Bolivia in Chile, the Minister for Foreign Affairs of Chile stated:�  

“[the 1904 Peace] Treaty does not contain any other territorial stipula-
tion than the one declaring Chile’s absolute and perpetual dominion of 
the area of the former Littoral included in the Atacama Desert, which 
had been the subject of a long dispute between the two countries.
������������������������������������������������������������������������������������������������������������������

Chile will never recognize the obligation to give a port to Bolivia 
within that zone, because it was ceded to us definitively and uncon-
ditionally in 1904, and also, because, as I said in my note of the sixth 
of this month, such recognition would interrupt the continuity of its 
own territory ; however, without modifying the Treaty and leaving its 
provisions intact and in full force and effect, there is no reason to fear 
that the well intentioned efforts of the two Governments would not 
find a way to satisfy Bolivia’s aspirations, provided that they are lim-
ited to seeking free access to the sea and do not take the form of the 

5 CIJ1150.indb   36 22/05/19   10:55



524 	  obligation to negotiate access (judgment)

21

maritime vindication that Your Excellency’s note suggests. I would 
like to take this opportunity to state, once again, my Government’s 
willingness to discuss the proposals that the Bolivian Government 
wishes to present in this regard.”�  
 

40.  In a press interview of 4  April 1923, the President of Chile, 
Mr. Arturo Alessandri, made the following statement in which, notably, 
he referred to the decision of 1922 of Peru and Chile to submit their ter-
ritorial dispute over Tacna and Arica to arbitration by the President of 
the United States of America:

“[L]egally, we have no commitment towards Bolivia. We have had 
our relations completely and definitively settled by the solemn faith 
undertaken when both countries signed the Treaty of Peace and 
Amity on 20 October 1904.�
������������������������������������������������������������������������������������������������������������������

This Treaty, which was highly beneficial to Bolivia and gave it free 
and perpetual access to the Pacific Ocean, was established on the 
condition that such country renounce its right to any port claims in 
the Pacific and Chile, the victorious country, fully paid for the terri-
tory that was ceded, since the pecuniary obligations imposed on Chile, 
which have been religiously performed, represent for Chile an approx-
imate cost of around eight million pounds sterling.
������������������������������������������������������������������������������������������������������������������

Notwithstanding the foregoing, I repeat that, in case the arbitral 
award of Washington allows it, Chile, who insists on its longing to 
contribute all its resources to the tranquility of America, will gener-
ously consider the port aspirations of Bolivia in the form and terms 
clearly and frequently posed in the Note of the Ministry of Foreign 
Affairs of Chile, addressed to the Bolivian Minister in Chile, on 
6 February.”

41.  By an arbitral award of 1925, the President of the United States, 
Mr. Calvin Coolidge, set forth the terms of the plebiscite over Tacna and 
Arica provided for in Article  3 of the Treaty of Ancón (Tacna‑Arica 
Question (Chile, Peru), 4  March 1925, Reports of International Arbitral 
Awards (RIAA), Vol. II, pp. 921‑958).

C.  The 1926 Kellogg Proposal and the 1926 Matte Memorandum�

42.  On 30 November 1926, the Secretary of State of the United States 
of America, Mr.  Frank  B.  Kellogg, submitted a proposal to Chile and 
Peru, regarding the question of sovereignty over the provinces of Tacna 
and Arica. It reads as follows :

“I have decided to outline and place before the two Governments 
a plan which, in my judgment, is worthy of their earnest attention . . . 
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This plan calls for the co-operation of a third power, Bolivia, which 
has not yet appeared in any of the negotiations, at least so far as my 
Government is concerned. While the attitude of Bolivia has not been 
ascertained, save that her aspiration to secure access to the Pacific is 
common knowledge, it seems reasonable to assume that Bolivia, by 
virtue of her geographical situation, is the one outside power which 
would be primarily interested in acquiring, by purchase or otherwise 
the subject matter of the pending controversy.�  

With this preface let me now define the concrete suggestion which 
I have in mind :
(a)	The Republics of Chile and Peru, either by joint or by several 

instruments freely and voluntarily executed, to cede to the Repub-
lic of Bolivia, in perpetuity, all right, title and interest which either 
may have in the Provinces of Tacna and Arica ; the cession to be 
made subject to appropriate guaranties for the protection and 
preservation, without discrimination, of the personal and prop-
erty rights of all of the inhabitants of the provinces of whatever 
nationality.”�

43.  On 2 December 1926, the Minister for Foreign Affairs of Bolivia 
wrote to the Minister Plenipotentiary of the United States of America in 
La Paz expressing Bolivia’s full acceptance of the Kellogg proposal.�  

44.  By a memorandum of 4  December 1926 (the “Matte Memoran-
dum”) addressed to the Secretary of State of the United States of Amer-
ica, the Minister for Foreign Affairs of Chile expressed his position 
towards the proposal of the Secretary of State of the United  States of 
America, in the following terms:

“The [R]epublic of Bolivia which 20 years after the termination of 
the war spontaneously renounced the total sea coast, asking, as more 
suitable for its interests, compensation of a financial nature and 
means of communication, has expressed its desire to be considered in 
the negotiations which are taking place to determine the nationality 
of these territories. Neither in justice nor in equity can justification be 
found for this demand which it formulates today as a right.�  

Nevertheless, the Government of Chile has not failed to take into 
consideration, this new interest of the Government of Bolivia and has 
subordinated its discussion, as was logical, to the result of the pending 
controversy with the Government of Peru. Furthermore, in the course 
of the negotiations conducted during the present year before the State 
Department and within the formula of territorial division, the Gov-
ernment of Chile has not rejected the idea of granting a strip of ter-
ritory and a port to the Bolivian nation.
������������������������������������������������������������������������������������������������������������������
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The proposal of the Department of State goes much farther than 
the concessions which the Chilean Government has generously been 
able to make. It involves the definitive cession to the [R]epublic of 
Bolivia of the territory in dispute, and, although, as the Secretary of 
State says, this solution does not wound the dignity of the contending 
countries and is in harmony with the desire, repeatedly shown by the 
Chilean Government, to help satisfy Bolivian aspirations, it is no less 
true that it signifies a sacrifice of our rights and the cession of a ter-
ritory incorporated for 40 years in the [R]epublic by virtue of a solemn 
[T]reaty, a situation which cannot be juridically altered, except by a 
plebiscite, whose result offers no doubt whatever in the opinion of the 
Chilean people.”

45.  Subsequently, in a Note of 7 December 1926 to the Minister Pleni-
potentiary of Chile in Bolivia, the Minister for Foreign Affairs of Bolivia 
noted that, in his country’s view, “Chile welcome[d] the proposal issued 
by the Secretary of State of the United States”.�  

46.  Finally, by a memorandum dated 12  January 1927, the Minister 
for Foreign Relations of Peru informed the Secretary of State of the 
United States of America that the Peruvian Government did not accept 
the United States’ proposal regarding Tacna and Arica.

4.  Bolivia’s Reaction to the 1929 Treaty of Lima 
and Its Supplementary Protocol

47.  Due to difficulties arising in the execution of the 1925  arbitral 
award between Chile and Peru concerning the terms of the plebiscite over 
Tacna and Arica provided for in Article 3 of the Treaty of Ancón, Chile 
and Peru agreed to resolve the issue of sovereignty over Tacna and Arica 
by treaty rather than to hold a plebiscite to determine sovereignty.�

48.  On 3  June 1929, Chile and Peru concluded the Treaty of Lima, 
whereby they agreed that sovereignty over the territory of Tacna belonged 
to Peru, and that over Arica to Chile. In a Supplementary Protocol to this 
Treaty, Peru and Chile agreed, inter alia, to the following:�  

“The Governments of Chile and Peru shall not, without previous 
agreement between them, cede to any third Power the whole or a part 
of the territories which, in conformity with the Treaty of this date, 
come under their respective sovereignty, nor shall they, in the absence 
of such an agreement, construct through those territories any new 
international railway lines.” (Art. I.)

49.  In a memorandum to the Secretary of State of the United States of 
America dated 1 August 1929, upon receipt of this agreement, the Minis-
ter for Foreign Affairs of Bolivia affirmed that this new agreement 
between Chile and Peru would not result in Bolivia renouncing its “policy 
of restoration of [its] maritime sovereignty”.
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5.  The 1950 Exchange of Notes

50.  In the late 1940s, Bolivia and Chile held further discussions 
regarding Bolivia’s access to the sea. Notably, in a Note dated 28  June 
1948, the Ambassador of Bolivia in Chile reported to the Minister for 
Foreign Affairs of Bolivia his interactions with the Chilean President, 
Mr. Gabriel González Videla, regarding the opening of these negotiations 
and included a draft protocol containing Bolivia’s proposal.�  

51.  In a Note dated 1 June 1950, the Ambassador of Bolivia to Chile 
made the following formal proposal to the Minister for Foreign Affairs of 
Chile to enter into negotiations (Bolivia’s translation):�  

“With such important precedents (translated by Chile as “back‑
ground”), that identify a clear policy direction of the Chilean Repub-
lic, I have the honour of proposing to His Excellency that the 
Governments of Bolivia and Chile formally enter into direct negoti-
ations to satisfy Bolivia’s fundamental need to obtain its own sover-
eign access to the Pacific Ocean, solving the problem of Bolivia’s 
landlocked situation on terms that take into account the mutual ben-
efit and genuine interests of both nations.”�  
 

(“Con tan importantes antecedentes, que al respecto señalan una 
clara orientación de la política internacional seguida por la República 
chilena, tengo a honra proponer a Vuestra Excelencia que los gobier-
nos de Bolivia y de Chile ingresen formalmente a una negociación 
directa para satisfacer la fundamental necesidad boliviana de obtener 
una salida propia y soberana al Océano Pacífico, resolviendo así el 
problema de la mediterraneidad de Bolivia sobre bases que consulten 
las recíprocas conveniencias y los verdaderos intereses de ambos 
pueblos.”)

52.  In a Note of 20  June 1950, the Minister for Foreign Affairs of 
Chile responded as follows (Chile’s translation):�  

“From the quotes contained in the note I answer, it flows that the 
Government of Chile, together with safeguarding the de jure situation 
established in the Treaty of Peace of 1904, has been willing to study 
through direct efforts (translated by Bolivia as “direct negotiations”) 
with Bolivia the possibility of satisfying the aspirations of the Gov-
ernment of Your Excellency and the interests of Chile.�  

At the present opportunity, I have the honour of expressing to 
Your Excellency that my Government will be consistent with that 
position and that, motivated by a fraternal spirit of friendship towards 
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Bolivia, is open formally to enter into a direct negotiation aimed at 
searching for a formula (translated by Bolivia as “is willing to formally 
enter into direct negotiations aimed at finding a formula”) that would 
make it possible to give Bolivia its own sovereign access to the Pacific 
Ocean, and for Chile to obtain compensation of a non-territorial 
character which effectively takes into account its interests.”�  

(“De la citas contenidas en la nota que contesto, fluye que el 
Gobierno de Chile, junto con resguard[ar] la situación de derecho 
establecida en el Tratado de Paz de  1904, ha estado dispuesto a 
estudiar, en gestiones directas con Bolivia, la posibilidad de satisfacer 
las aspiraciones del Gobierno de Vuestra Excelencia y los intereses de 
Chile. En la presente oportunidad, tengo el honor de expresar a 
Vuestra Excelencia que mi Gobierno será con[se]cuente con esa 
posición y que, animado de un espíritu de eternal amistad hacia 
Bolivia, está llano a entrar formalmente en una negociación directa 
destinada a buscar la fórmula que pueda hacer posible dar a Bolivia 
una salida propia y soberana al Océano Pacífico, y a Chile obtener 
las compensaciones que no tengan carácter territorial y que consulten 
efectivamente sus intereses.”)

53.  The negotiations between Chile and Bolivia did not make any fur-
ther progress in the following years. On 29 March 1951, the President of 
Chile, Mr. Gabriel González Videla, stated as follows:

“[T]he policy of the Chilean Government has unvaryingly been a 
single one : to express its willingness to give an ear to any Bolivian 
proposal aimed at solving its landlocked condition, provided that it 
is put forward directly to us and that it does not imply renouncing 
our traditional doctrine of respect for international treaties, which we 
deem essential for a peaceful coexistence between Nations.�  

������������������������������������������������������������������������������������������������������������������
Every time Bolivia has updated its desire for an outlet to the sea, 

consideration was naturally given to what that country might offer us 
as compensation in the event that an agreement is reached on this 
particular matter with Chile and Peru.”

6.  The 1961 Trucco Memorandum

54.  From 1951 to 1957, the exchanges between the Parties were focused 
on improving the practical implementation of the régime for Bolivia’s 
access to the Pacific Ocean.

55.  On 10 July 1961, upon learning about Bolivia’s intention to raise 
the issue of its access to the Pacific Ocean during the Inter-American 
Conference which was to take place later that year in Quito, Ecuador, 
Chile’s Ambassador in Bolivia, Mr. Manuel Trucco, handed to the Min-
ister for Foreign Affairs of Bolivia a memorandum which he had earlier 
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addressed to the Minister for Foreign Affairs of Chile, known as the 
“Trucco Memorandum”. It reads as follows (Chile’s translation):�  

“1. Chile has always been open (translated by Bolivia as “been will‑
ing”), together with safeguarding the de jure situation established in 
the Treaty of Peace of 1904, to study, in direct dealings with Bolivia, 
the possibility of satisfying its aspirations and the interests of Chile. 
Chile will always reject the resort, by Bolivia, to organizations which 
are not competent to resolve a matter which is already settled by 
Treaty and could only be modified by direct agreement (translated by 
Bolivia as “direct negotiations”) of the parties.�  
 

2. Note number 9 of our Ministry of Foreign Affairs, dated in San-
tiago on 20 June 1950, is a clear testimony (translated by Bolivia as 
“clear evidence”) of those purposes. Through it, Chile states that it is 
‘open formally to enter into a direct negotiation aimed at searching 
for a formula that would make it possible to give Bolivia its own 
sovereign access to the Pacific Ocean (translated by Bolivia as 
“expresses having ‘full consent to initiate as soon as possible, direct 
negotiations aimed at satisfying the fundamental national need of own 
sovereign access to the Pacific Ocean’”), and for Chile to obtain com-
pensation of a non‑territorial character which effectively takes into 
account its interests.’�  

3. Given that President Paz Estenssoro manifested his willingness 
to visit President Alessandri, in response to the invitation made by 
the President of Chile, it would seem particularly untimely and incon-
venient to unsettle public opinion in both countries with the announce-
ment of resorting to international organizations to deal with a 
problem that the Government of Bolivia has not specified (translated 
by Bolivia as “has not resolved”) in its direct relations with the Gov-
ernment of Chile.”�  

(“1. Chile ha estado siempre llano, junto con resguardar la situ-
ación de derecho establecida en el Tratado de Paz de 1904, a estudiar, 
en gestiones directas con Bolivia, la posibilidad de satisfacer las aspir-
aciones de ésta y los intereses de Chile. Chile rechazará siempre el 
recurso, por parte de Bolivia, a organismos que no son competentes 
para resolver un asunto zanjado por Tratado, y que sólo podría mod-
ificarse por acuerdo directo de las partes. 2. La nota No. 9 de nuestra 
Cancillería, fechada en Santiago el 20 de junio de 1950, es claro tes-
timonio de esos propósitos. Mediante ella, Chile manifiesta estar 
‘llano a entrar formalmente en una negociación directa destinada a 
buscar la fórmula que pueda hacer posible dar a Bolivia una salida 
propia y soberana al Océano Pacífico, y a Chile obtener las compen-

5 CIJ1150.indb   48 22/05/19   10:55



530 	  obligation to negotiate access (judgment)

27

saciones que no tengan carácter territorial y que consulten efectiva-
mente sus intereses.’ 3.  Habiendo significado el Presidente Paz 
Estenssoro su voluntad de visitar el Presidente Alessandri, en respuesta 
a la invitación que el Presidente de Chile le formulara, pareciera espe-
cialmente extemporáneo e inconveniente agitar a la opinión pública 
de ambos países con el anuncio de recurrir a organismos internacion-
ales para tratar de un problema que el Gobierno de Bolivia no ha 
concretado en sus relaciones directas con el Gobierno de Chile.”)�  

56.  In reply to this memorandum, the Ministry for Foreign Affairs of 
Bolivia, on 9 February 1962, expressed

“its full consent to initiate, as soon as possible, direct negotiations 
aimed at satisfying the fundamental national need of its own sover-
eign access to the Pacific Ocean, in return for compensation that, 
without being territorial in character, takes into account the recipro-
cal benefits and effective interests of both countries”.�  

57.  On 15 April 1962, Bolivia severed diplomatic relations with Chile 
as a consequence of the latter’s use of waters of the River Lauca.

58.  On 27 March 1963, the Minister for Foreign Affairs of Chile indi-
cated that Chile “was not willing to enter into discussions that could 
affect national sovereignty or involve a cession of territory of any kind” 
and denied that the Trucco Memorandum constituted “an official note”, 
emphasizing that it was merely an “Aide Memoire” recalling “a simple 
statement of points of view at a certain time”. It also stated that Chile 
had an interest in improving “all the means of transport between the two 
countries” and had proposed to engage in a joint action of economic 
development.�

59.  On 3 April 1963, the Minister for Foreign Affairs of Bolivia main-
tained that the 1950 exchange of Notes was constitutive of a “commitment” 
of the Parties, a contention rejected by Chile in a letter dated 17 November 
1963 to the Minister for Foreign Affairs of Bolivia. In a Note sent by the 
President of Bolivia, Mr. René Barrientos Ortuño, to the President of Uru-
guay, Mr. Oscar Diego Gestido, regarding Bolivia’s absence from the meet-
ing of the Heads of State of the American nations held in Punta del Este in 
1967 and in the subsequent response of the Minister for Foreign Affairs of 
Chile the opposing views of Bolivia and Chile regarding the nature of the 
exchange of Notes of 1950 were again in evidence.

7.  The Charaña Process

60.  On 15 March 1974, a joint communiqué was signed by the Presi-
dents of Bolivia and Chile, General Banzer and General Pinochet, respec-
tively, expressing their agreement to initiate negotiations on “pending and 
fundamental issues for both nations”.�  
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61.  On 9  December 1974, several States of Latin America, including 
Bolivia and Chile, signed the Declaration of Ayacucho which specified, 
regarding the Bolivian situation, that:

“Upon reaffirming the historic commitment to strengthen, once 
more, the unity and solidarity between our peoples, we offer the great-
est understanding to the landlocked condition affecting Bolivia, a 
situation that demands the most attentive consideration leading 
towards constructive understanding.”

62.  On 8 February 1975, a Joint Declaration was signed at Charaña by 
the Presidents of Bolivia and Chile, known as the Charaña Declaration, 
which stated, inter alia, (Bolivia’s translation):�  

“3. In this regard, the Presidents reaffirmed their full support of the 
Declaration of Ayacucho in which the spirit of solidarity and open-
ness to understandings of this part of America is faithfully reflected.

4. Both Heads of State, within a spirit of mutual understanding and 
constructive intent, have decided (translated by Chile as “have 
resolved”) to continue the dialogue, at different levels, in order to 
search for formulas (translated by Chile as “seek formulas”) to solve 
the vital issues that both countries face, such as the landlocked situ-
ation that affects Bolivia, taking into account the mutual interests 
(translated by Chile as “their reciprocal interests”) and aspirations of 
the Bolivian and Chilean peoples.

5. The two Presidents have decided (translated by Chile as “have 
resolved”) to continue developing a policy of harmony and under-
standing so that, in an atmosphere of co-operation, the formulas for 
peace and progress in the continent will be found.”�  

(“3. En este sentido, los Presidentes reafirmaron su plena adhesión 
a la Declaración de Ayacucho, en la que se refleja fielmente un espíritu 
solidario y abierto al entendimiento en esta parte de América. 
4.  Ambos mandatarios, con ese espíritu de mutua comprensión y 
ánimo constructivo, han resuelto se continúe el diálogo a diversos 
niveles, para buscar fórmulas de solución a los asuntos vitales que 
ambos países confrontan, como el relativo a la situación de mediter-
raneidad que afecta a Bolivia, dentro de recíprocas conveniencias y 
atendiendo a las aspiraciones de los pueblos boliviano y chileno. 
5. Los dos Presidentes han resuelto seguir desarrollando una política 
en favor de la armonía y el entendimiento, para que, en un clima de 
cooperación se encuentre, en conjunto, una fórmula de paz y progreso 
en nuestro Continente.”)

63.  In a speech of 11  September 1975, the President of Chile, Gen-
eral Pinochet, stated that:

“with deep satisfaction I can note . . . the resuming of our traditional 
links with Bolivia, which has been suspended for over 13 years. Since 
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the Charaña meeting with the President of Bolivia, we have repeated 
our unchanging purpose of studying, together with that brother coun-
try, within the framework of a frank and friendly negotiation, the 
obstacles that limit Bolivia’s development on account of its land-
locked condition. We trust we will find a just, timely and lasting solu-
tion.”

64.  In pursuance of the “dialogue” referred to in the Joint Declaration 
of Charaña, Bolivia proposed guidelines for negotiations on 26  August 
1975. In December of that year, Chile presented its counter-proposal for 
guidelines, which included a condition of territorial exchange. It reads as 
follows:

������������������������������������������������������������������������������������������������������������������
“(b)	On this basis, the Chilean response is based on a mutually con-

venient arrangement that would take into account the interests of 
both countries and that would not contain any innovation to the 
provisions of the Treaty of Peace, Amity, and Commerce signed 
between Chile and Bolivia on 20 October 1904.

(c)	As His Excellency President  Banzer stated, the cession to  
Bolivia of a sovereign maritime coastline, linked to Bolivian terri-
tory through an equally sovereign territorial strip, would be 
considered.

(d)	Chile would be willing to negotiate with Bolivia the cession of a 
strip of territory north of Arica up to the Concordia Line based 
on the following delimitations :
—	 North Boundary : Chile’s current boundary with Peru.
—	 South Boundary : Gallinazos ravine and the upper edge of the 

ravine north of the River Lluta, (so that the A-15 highway 
from Arica to Tambo Quemado would in its entirety be part 
of Chilean territory) up until a point to the South of Puquios 
Station, and then an approximately straight line passing 
through contour 5370 of Cerro Nasahuento and extending to 
the current international boundary between Chile and Bolivia.

—	 Area : the cession would include the land territory described 
above and the maritime territory comprised between the par-
allels of the end points of the coast that would be ceded (ter-
ritorial sea, economical zone, and submarine shelf).

(e)	The Government of Chile rejects, for being unacceptable, the ces-
sion of territory to the south of the indicated limit, that could 
affect in any way the territorial continuity of the country.�  

(f)	 The cession to Bolivia described in section (d) would be subject 
to a simultaneous exchange of territories, that is to say, Chile 
would at the same time receive in exchange for what it hands over 
a compensatory area at least equal to the area of land and sea 
ceded to Bolivia.
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		 The territory that Chile would receive from Bolivia could be con-
tinuous or composed of different portions of border territory

������������������������������������������������������������������������������������������������������������������
	 (i)	The Government of Bolivia would authorize Chile to use all of 

the waters in the River Lauca.
	 (j)	The territory ceded by Chile would be declared a Demilitarized 

Zone and, in accordance with previous conversations, the Boliv-
ian Government would undertake to obtain the express guaran-
tee of the Organization of American States with respect to the 
inviolability of the ceded land strip�

������������������������������������������������������������������������������������������������������������������
	(m)	Bolivia shall commit to respect the easements in favour of Peru 

established in the Chilean-Peruvian Treaty of 3 June 1929.
	(n)	The force of this agreement shall be conditioned upon Peru’s 

prior agreement in accordance with Article 1 of the Supplemen-
tary Protocol to the aforementioned Treaty.”

65.  Chile’s proposal was accepted by Bolivia as a basis for the negotia-
tions. However, in January 1976, Bolivia specified that its acceptance of 
the condition of the territorial exchange was subject “to a clarification of 
the maritime area, in view of the fact that the extension of internal waters, 
territorial sea and patrimonial sea has not yet been defined by the Inter-
national Community” and it reserved “the right to negotiate the areas 
that might be potentially exchanged”. In March  1976, the Minister for 
Foreign Affairs of Bolivia recalled that Bolivia had not assumed definitive 
commitments on this issue and declared as follows:

“We have categorically declared that we accept global bases of 
negotiation that take into account the reciprocal interests of our 
two countries, particularly as regards those matters on which there is 
common ground between us. All other matters contained in the doc-
uments forming the background to the negotiations, i.e. Bolivia’s 
proposal and the Government of Chile’s response, would be addressed 
at a later stage of the negotiations. Consequently, we want to make 
clear that our Government has not accepted the demilitarization of 
the area to be handed over to Bolivia, inasmuch as it would lead to 
a limitation of sovereignty, the use of the waters of the Lauca River 
as a whole, or a territorial exchange that would extend over maritime 
areas.”�  

66.  By an exchange of Notes of 28 July and 11 August 1976, Chile and 
Bolivia agreed to establish a mixed permanent commission, which was 
created on 18 November 1976, “to discuss any issues of common interest 
to both countries”. Throughout  1976, at several junctures, Bolivia con-
firmed that it was willing to consider transferring certain areas of its ter-
ritory for an equivalent portion of Chilean territory.�  
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67.  On 19 December 1975, pursuant to the guidelines for negotiations 
and the Supplementary Protocol to the Treaty of Lima of 3  June 1929, 
Chile asked Peru whether it agreed with the territorial cession envisaged 
between Bolivia and Chile. In November 1976, Peru replied with a 
counter-proposal for the creation of an area under tripartite sovereignty, 
which was not accepted by either Chile or Bolivia. However, Peru refused 
to change its position on this matter.	  

68.  On 24  December 1976, the President of Bolivia, General  Banzer, 
publicly announced that he “propose[d] that the Government of Chile 
modify its proposal to eliminate the condition regarding an exchange of 
territory” if they were to continue the negotiations. However, throughout 
1977, the negotiations continued on the basis of the exchanges of 1975. 
On 10 June 1977, the Ministers for Foreign Affairs of Bolivia and Chile 
issued a Joint Declaration, stating that:�  

“[t]hey emphasize that the dialogue established via the Declaration of 
Charaña reflects the endeavouring of the two Governments to deepen 
and strengthen the bilateral relations between Chile and Bolivia by 
seeking concrete solutions to their respective problems, especially 
with regard to Bolivia’s landlocked situation. Along these lines, they 
indicate that, consistently with this spirit, they initiated negotiations 
aimed at finding an effective solution that allows Bolivia to count on 
a free and sovereign outlet to the Pacific Ocean.�  

Taking as a basis both Ministers’ constructive analysis of the course 
of the negotiations regarding Bolivia’s vital problem, they resolve to 
deepen and activate their dialogue, committing to do their part to 
bring [their] negotiation to a happy end as soon as possible.�  

Consequently, they reaffirmed the need to pursue the negotiations 
from their current status.”

69.  In a letter of 21 December 1977, the President of Bolivia informed 
his Chilean counterpart that, in order to continue the negotiations, new 
conditions should be established to achieve the objectives set by the Joint 
Declaration of Charaña, notably that both the condition of territorial 
exchange and Peru’s proposal for a zone of shared sovereignty between 
the three countries should be withdrawn. In January 1978, Chile informed 
Bolivia that the guidelines for negotiations agreed in December  1975 
remained the foundation of any such negotiations.�  

70.  On 17 March 1978, Bolivia informed Chile that it was suspending 
diplomatic relations between them, given Chile’s lack of flexibility with 
respect to the conditions of the negotiations and Chile’s lack of effort to 
obtain Peru’s consent to the exchange of territory.�  
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8.  Statements by Bolivia and Chile at the Organization of American 
States and Resolutions Adopted by the Organization

71.  On 6 August 1975, the Permanent Council of the OAS, of which 
Bolivia and Chile are Member States, adopted by consensus resolution 
CP/RES. 157 which stated that Bolivia’s landlocked status was a matter 
of “concern throughout the hemisphere”, and that all American States 
offered their co-operation in “seeking solutions” in accordance with the 
principles of international law and the Charter of the OAS.

72.  This resolution was followed by 11  other resolutions, reaffirming 
the importance of dialogue and of the identification of a solution to the 
maritime problem of Bolivia, adopted by the General  Assembly of the 
OAS between 1979 and 1989. Chile did not vote in favour of any of the 
11  resolutions, but did not oppose consensus on three occasions, while 
making declarations or explanations with respect to the content and legal 
status of the resolutions adopted.

73.  In particular, on 31  October 1979, the General Assembly of the 
OAS adopted resolution AG/RES. 426, which stated that it was “of con-
tinuing hemispheric interest that an equitable solution be found whereby 
Bolivia [would] obtain appropriate sovereign access to the Pacific Ocean”. 
The representative of Chile protested against the draft resolution, contest-
ing the jurisdiction of the General Assembly of the OAS in this matter, 
and added in a statement of 31 October 1979 that:

“Consequently, Chile emphatically declares that, in accordance 
with the legal rules indicated, this resolution does not obstruct it or 
bind it or obligate it in any way.

On repeated occasions I have indicated Chile’s willingness to nego-
tiate a solution with Bolivia to its aspiration to have free and sover-
eign access to the Pacific Ocean. The way to reach that goal is direct 
negotiation, conducted at a level of professionalism and mutual 
respect, without any interference, suggestions or dictates from any-
one.

Once again Bolivia has rejected this way, and the path that it has 
chosen through this resolution, in an attempt to condition and put 
pressure on Chile, creates an insuperable obstacle to opening nego
tiations that will satisfy its aspiration and duly contemplate the dig-
nity and sovereignty of both parties.�  

This Assembly has closed that path. It has made the possibility 
of  Bolivia obtaining satisfaction of its maritime aspiration more 
remote.

As long as it insists on the path indicated by this resolution, as long 
as it rejects the proper and logical path of free negotiations without 
any conditions between the two countries, as long as it attempts to 
put pressure on Chile through foreign interference, Bolivia will have 
no outlet to the sea through Chilean territory. The responsibility will 
not have been Chile’s.”
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74.  In 1983, the General Assembly of the OAS adopted resolution AG/ 
RES.  686. Both Bolivia and Chile took part in drafting this resolution 
through the good offices of Colombia, which recommended a process  
of

“rapprochement . . . directed toward normalizing relations [between 
Bolivia and Chile] and overcoming the difficulties that separate 
them — including, especially, a formula for giving Bolivia a sovereign 
outlet to the Pacific Ocean”.�  

Chile did not oppose consensus, expressing support for the draft resolu-
tion, with some reservations.

75.  In  1987 and 1988, the General Assembly of the OAS issued 
two  resolutions  — AG/RES.  873 and AG/RES.  930 (XVIII-0/88)  — 
expressing

“regret . . . that the latest talks held between Chile and Bolivia were 
broken off, and to again urge the [S]tates directly involved in this 
problem to resume negotiations in an effort to find a means of making 
it possible to give Bolivia an outlet to the Pacific Ocean”.�  

9.  The “Fresh Approach” of 1986-1987

76.  After the presidential elections in Bolivia in July 1985, new nego-
tiations were opened between Bolivia and Chile, within the framework of 
what was called the “fresh approach”. In November 1986, the renewal of 
Bolivia and Chile’s negotiations was reported to the General Assembly of 
the OAS which took note of it with the adoption of resolution  AG/
RES.  816. On 13  November 1986, the Ministers for Foreign Affairs of 
Bolivia and Chile each issued a communiqué in which they stated that 
they were to carry out the talks, initiated that year, in a meeting sched-
uled in April 1987. In his communiqué, the Minister for Foreign Affairs 
of Bolivia specified that they were to consider “the aspects related to the 
maritime issue of Bolivia”.

77.  The meeting held between 21 and 23  April 1987 in Montevideo, 
Uruguay, between the Parties was opened by speeches of the Ministers 
for Foreign Affairs of Chile and Bolivia. During this meeting, Bolivia 
presented two alternative proposals to gain access to the Pacific Ocean, 
both involving the transfer of a part of Chilean territory. The first pro-
posal involved the sovereign transfer to Bolivia of a strip of land linked 
to the maritime coast and the second one proposed the transfer of a “ter-
ritorial and maritime enclave in the north of Chile”, with three different 
alternative locations that would not “affect the territorial continuity of 
Chile”. On 9 June 1987, Chile rejected both proposals. On 17 June, before 
the General Assembly of the OAS, the representative of Bolivia announced 
the suspension of bilateral negotiations between the two States as a con-
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sequence of their inability to reach agreement based on its proposals of 
April 1987. By a resolution of 14 November 1987, the General Assembly 
of the OAS recorded the discontinuance of the talks between Chile and 
Bolivia.

10.  The Algarve Declaration (2000) 
and the 13‑Point Agenda (2006)

78.  In  1995, the Parties resumed their discussions. They launched a 
“Bolivian-Chilean mechanism of Political Consultation” to deal with 
bilateral issues. On 22 February 2000, the Ministers for Foreign Affairs of 
both countries issued a joint communiqué, the “Algarve Declaration”, 
envisaging a working agenda which would include “without any excep-
tion, the essential issues in the bilateral relationship”.�  

79.  From 2000 to 2003, the Parties engaged in discussions regarding a 
Chilean concession to Bolivia for the creation of a special economic zone 
for an initial time period of 50 years, but the project was finally rejected 
by Bolivia. On 1  September 2000, the Presidents of Bolivia and Chile, 
General Banzer and Mr. Lagos, issued a joint communiqué in which they 
“reiterated  .  .  . the willingness of their Governments to engage in a dia-
logue on all issues concerning their bilateral relations”.�  

80.  Following different exchanges throughout 2005 and 2006, on 
17 July 2006, the Vice‑Ministers for Foreign Affairs of Bolivia and Chile 
publicly announced a 13‑Point Agenda, encompassing “all issues relevant 
to the bilateral relationship” between the Parties, including the “maritime 
issue” (Point 6). The topics included in the 13‑Point Agenda, notably the 
question of the maritime issue, were discussed in the subsequent meetings 
of the Bolivian-Chilean mechanism of Political Consultation until 2010.�  

81.  In 2009 and 2010, the creation of a Bolivian enclave on the Chilean 
coast was discussed between the Parties. In January  2011, the Parties 
agreed to continue the discussions with the establishment of a High Level 
Bi-National Commission.

82.  On 7 February 2011, the Bolivian and Chilean Ministers for For-
eign Affairs issued a Joint Declaration stating that:

“The High Level Bi-National Commission examined the progress 
of the Agenda of the 13 Points, especially the maritime issue . . . The 
Ministers of Foreign Affairs have also set out future projects which, 
taking into account the sensitivity of both Governments, will aim at 
reaching results as soon as possible, on the basis of concrete, feasible, 
and useful proposals for the whole of the agenda.”�  

83.  On 17  February 2011, the President of Bolivia, Mr.  Morales, 
requested “a concrete proposal by 23 March [2011]  .  .  . as a basis for a 
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discussion”. During a meeting on 28  July 2011, the President of Chile, 
Mr. Piñera, reiterated to his Bolivian counterpart, Mr. Morales, the terms 
of his proposal based on the three following conditions: the compliance 
with the 1904 Peace Treaty, the absence of grant of sovereignty and the 
modification of the provision of the Bolivian Constitution referring to the 
right of Bolivia to an access to the Pacific Ocean. Given the divergent 
positions of the Parties, the negotiations came to an end, as the state-
ments of 7 June 2011 of the Heads of the Bolivian and Chilean Legation 
before the General Assembly of the OAS show.�  

II.  Preliminary Considerations

84.  Before examining the legal bases invoked by Bolivia with regard to 
Chile’s alleged obligation to negotiate Bolivia’s sovereign access to the 
Pacific Ocean, the Court will analyse the meaning and scope of Bolivia’s 
submissions.

85.  In its submissions, which have remained unchanged since the 
Application, Bolivia has requested the Court to adjudge and declare that 
“Chile has the obligation to negotiate with Bolivia in order to reach an 
agreement granting Bolivia a fully sovereign access to the Pacific Ocean”.

86.  While States are free to resort to negotiations or put an end to 
them, they may agree to be bound by an obligation to negotiate. In that 
case, States are required under international law to enter into negotia-
tions and to pursue them in good faith. As the Court recalled in the North 
Sea Continental Shelf cases, States “are under an obligation so to conduct 
themselves that the negotiations are meaningful, which will not be the 
case when either of them insists upon its own position without contem-
plating any modification” (I.C.J. Reports 1969, p. 47, para. 85). Each of 
them “should pay reasonable regard to the interests of the other” (Appli‑
cation of the Interim Accord of 13 September 1995 (the former Yugoslav 
Republic of Macedonia  v. Greece), Judgment, I.C.J.  Reports 2011  (II), 
p. 685, para. 132).

87.  Negotiations between States may lead to an agreement that settles 
their dispute, but, generally, as the Court observed quoting the Advisory 
Opinion on Railway Traffic between Lithuania and Poland (P.C.I.J., 
Series A/B, No. 42, p. 116), “an obligation to negotiate does not imply an 
obligation to reach an agreement” (Pulp Mills on the River Uruguay 
(Argentina  v. Uruguay), Judgment, I.C.J.  Reports 2010  (I), p.  68, 
para. 150). When setting forth an obligation to negotiate, the parties may, 
as they did for instance in Article VI of the Treaty on the Non‑Prolifera-
tion of Nuclear Weapons, establish an “obligation to achieve a precise 
result” (Legality of the Threat or Use of Nuclear Weapons, Advisory Opin‑
ion, I.C.J. Reports 1996 (I), p. 264, para. 99). Bolivia’s submissions could 
be understood as referring to an obligation with a similar character.�  
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88.  As the Court observed in its Judgment on the preliminary objec-
tion, “Bolivia does not ask the Court to declare that it has a right to 
sovereign access to the sea” (I.C.J. Reports 2015 (II), p. 605, para. 33). 
What Bolivia claims in its submissions is that Chile is under an obligation 
to negotiate “in order to reach an agreement granting Bolivia a fully sov-
ereign access” (ibid., para. 35).

89.  In its Judgment on Chile’s preliminary objection, the Court deter-
mined “that the subject-matter of the dispute is whether Chile is obligated 
to negotiate in good faith Bolivia’s sovereign access to the Pacific Ocean” 
(ibid., para. 34). As the Court observed, this alleged obligation does not 
include a commitment to reach an agreement on the subject-matter of the 
dispute.

90.  The term “sovereign access” as used in Bolivia’s submissions could 
lead to different interpretations. When answering a question raised by a 
Member of the Court at the end of the hearings on Chile’s preliminary 
objection, Bolivia defined sovereign access as meaning that “Chile must 
grant Bolivia its own access to the sea with sovereignty in conformity 
with international law”. In its Reply, Bolivia further specified that a “sov-
ereign access exists when a State does not depend on anything or anyone 
to enjoy this access” and that “sovereign access is a regime that secures 
the uninterrupted way of Bolivia to the sea — the conditions of this access 
falling within the exclusive administration and control, both legal and 
physical, of Bolivia”.�  
 

III.  The Alleged Legal Bases of an Obligation to Negotiate 
Bolivia’s Sovereign Access to the Pacific Ocean

91.  In international law, the existence of an obligation to negotiate has 
to be ascertained in the same way as that of any other legal obligation. 
Negotiation is part of the usual practice of States in their bilateral and 
multilateral relations. However, the fact that a given issue is negotiated at 
a given time is not sufficient to give rise to an obligation to negotiate. In 
particular, for there to be an obligation to negotiate on the basis of an 
agreement, the terms used by the parties, the subject‑matter and the con-
ditions of the negotiations must demonstrate an intention of the parties 
to be legally bound. This intention, in the absence of express terms indi-
cating the existence of a legal commitment, may be established on the 
basis of an objective examination of all the evidence.�  

92.  Bolivia invokes a variety of legal bases on which an obligation for 
Chile to negotiate Bolivia’s sovereign access to the Pacific Ocean allegedly 
rests. The arguments concerning these bases will be examined in the fol-
lowing paragraphs.

93.  The Court will first analyse whether any of the instruments invoked 
by the Applicant, in particular bilateral agreements, or declarations and 
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other unilateral acts, gives rise to an obligation to negotiate Bolivia’s sov-
ereign access to the Pacific Ocean. The Court will then examine, if neces-
sary, the other legal bases invoked by the Applicant, namely acquiescence, 
estoppel and legitimate expectations. Finally, the Court will address, if 
warranted, the arguments based on the Charter of the United  Nations 
and on the Charter of the OAS.

1.  Bilateral Agreements

94.  Bolivia’s claim mainly rests on the alleged existence of one or more 
bilateral agreements that would impose on Chile an obligation to negoti-
ate Bolivia’s sovereign access to the Pacific Ocean. According to Bolivia, 
the Parties reached some agreements that either establish or confirm 
Chile’s obligation to negotiate. These alleged agreements occurred in dif-
ferent periods of time and will be analysed separately in chronological 
order.

95.  Bolivia argues that, like treaties in written form, oral and tacit 
agreements can produce legal effects and be binding between the parties. 
Bolivia submits that, even though the 1969  Vienna Convention on the 
Law of Treaties (hereinafter the “Vienna Convention”) does not apply to 
such agreements, their legal force, according to Article  3 of the Vienna 
Convention, is not affected. Bolivia maintains that, whether an instru-
ment is capable of setting forth binding obligations is a matter of sub-
stance, not of form. Bolivia contends that the intention of the Parties to 
create rights and obligations in a particular instrument must be identified 
in an objective manner.

96.  Chile acknowledges that, in order to assess whether there is a 
binding international agreement, the intention of the Parties must be 
established in an objective manner. However, Chile argues that, following 
an analysis of the text of the instruments invoked by Bolivia and the cir-
cumstances of their formation, neither State had the intention to create a 
legal obligation to negotiate Bolivia’s sovereign access to the sea. Accord-
ing to Chile, an expression of willingness to negotiate cannot create 
an obligation to negotiate on the Parties. Chile argues that, if the words 
used “are not suggestive of legal obligations, then they will be character-
izing a purely political stance”. Chile further maintains that only in excep-
tional cases has the Court found that a tacit agreement has come into 
existence.

*  *

97.  The Court notes that, according to customary international law, as 
reflected in Article 3 of the Vienna Convention, “agreements not in writ-
ten form” may also have “legal force”. Irrespective of the form that 
agreements may take, they require an intention of the parties to be bound 
by legal obligations. This applies also to tacit agreements. In this respect, 
the Court recalls that “[e]vidence of a tacit legal agreement must be com-
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pelling” (Territorial and Maritime Dispute between Nicaragua and 
Honduras in the Caribbean Sea (Nicaragua  v. Honduras), Judgment, 
I.C.J. Reports 2007 (II), p. 735, para. 253).�  

A. The diplomatic exchanges of the 1920s

98.  In Bolivia’s view, the 1920 “Acta Protocolizada” of a meeting 
between the Minister for Foreign Affairs of Bolivia and the Minister 
Plenipotentiary of Chile in La Paz (see paragraphs 26‑31 above) “plainly 
[constitutes] an agreement to negotiate sovereign access” to the sea. In 
that respect, Bolivia specifies that the commitment in this “Acta Proto-
colizada” was given by State representatives vested with the authority to 
bind their State. Bolivia also contends that the terms used confirmed 
Chile’s intention to be legally bound by the instrument. Bolivia acknow
ledges that the penultimate clause in the “Acta Protocolizada” excludes 
the formation of rights and obligations for the Parties, but submits that 
this clause should not be read in isolation. Bolivia maintains that, in light 
of the full text and context of the minutes, “the reservation refers to the 
modality of sovereign access rather than the agreement to negotiate such 
access”. In Bolivia’s view, Chile’s statement that it is willing to seek that 
Bolivia “acquire an access to the sea of its own” indicates that only the 
specific modalities of Bolivia’s sovereign access to the sea would not be 
binding until the conclusion of a formal agreement and that Chile had 
agreed to undertake the necessary negotiations for that purpose.�  

99.  Bolivia also argues that the specific terms of the correspondence 
preceding the “Acta Protocolizada” confirm the intention of the Parties 
as reflected in the minutes. In particular, according to Bolivia, the Minis-
ter Plenipotentiary of Chile in La Paz made on 9 September 1919 a pro-
posal indicating Chile’s commitment to negotiate Bolivia’s sovereign 
access to the Pacific Ocean (see paragraph 27 above). Bolivia recalls that 
in this instrument Chile accepted “to initiate new negotiations aimed at 
satisfying the aspirations of the friendly country, subject to Chile’s tri-
umph in the plebiscite”. Bolivia observes that the terms of this proposal 
were reproduced almost in their entirety in the “Acta Protocolizada”.�  

100.  Moreover, Bolivia contends that the follow-up exchanges to the 
“Acta Protocolizada” confirm that Chile was under an obligation to 
negotiate with Bolivia. For instance, Bolivia recalls the letter of 19 Sep-
tember 1922 from the Chilean delegate to the Assembly of the League of 
Nations according to which Chile “expressed the greatest willingness to 
enter into direct negotiations, which it would conduct in a spirit of frank 
conciliation, and in the ardent desire that the mutual interests of the two 
parties might be satisfied” (see paragraph 35 above). According to Bolivia, 
further reassurances were given in the following year through various 
Notes from the Chilean Government.
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101.  Chile focuses on the penultimate clause of the “Acta Proto-
colizada”, according to which Bolivia’s Minister for Foreign Affairs 
stated that no rights or obligations could be created for the States whose 
representatives made the declarations, and maintains that, contrary to 
Bolivia’s position, this express statement is indicative of the Parties’ inten-
tion not to establish any legal obligation. According to Chile, given that 
the discussions reflected in the minutes are not limited to the modalities of 
access to the sea, Bolivia’s explanation of the penultimate clause cannot 
stand. Irrespective of this clause, Chile maintains that the whole text of 
the “Acta Protocolizada” makes it clear that no legal obligation was 
either created or confirmed with this instrument.�  

102.  Chile specifies that the correspondence preceding or following the 
“Acta Protocolizada” does not support Bolivia’s position with regard to 
their legally binding force. Chile submits that it is not possible to detect in 
the language of such correspondence an intention by both Parties to 
establish an obligation to negotiate.

103.  With regard to subsequent exchanges, Bolivia recalls that in a 
memorandum of 4 December 1926 (see paragraph 44 above) Chile indi-
cated that it “ha[d] not rejected the idea of granting a strip of territory 
and a port to the Bolivian nation”. The Chilean Minister for Foreign 
Affairs, Jorge  Matte, had submitted this memorandum (the so-called 
“Matte Memorandum”) to the Secretary of State of the United  States, 
Frank  B.  Kellogg, in response to his proposal, addressed to Chile and 
Peru, to cede Tacna and Arica to Bolivia. A copy of the memorandum 
had been given to Bolivia, which contends that it “accepted the Chilean 
offer to proceed in the discussion and examination of the details of the 
transfer of territory and a port referred to in the 1926 Matte Memoran-
dum”. In Bolivia’s view, these exchanges amounted to “a new written 
agreement reaffirming Chile’s commitment to negotiate with Bolivia to 
grant it a sovereign access to the sea”. Considering that the Matte Memo-
randum was in written form, was issued by a State representative, 
recorded Chile’s previous commitment and was the result of formal inter-
State communications, Bolivia is of the view that it demonstrates Chile’s 
intention to be bound.�  

104.  Chile responds that the Matte Memorandum was addressed to 
the Secretary of State of the United  States, and not to Bolivia. Even 
though it was conveyed through diplomatic channels to Bolivia, it did not 
amount to an offer made by Chile to Bolivia. In any event, it did not 
reflect any intention by Chile to bind itself. The Matte Memorandum 
noted that the proposal of the Secretary of State “goes much farther than 
the concessions which the Chilean Government has generously been able 
to make”, more specifically the part of the proposal concerning “the 
definitive cession to the [R]epublic of Bolivia of the territory in dispute” 
between Chile and Peru. Chile specifies that the wording that is used in 
the memorandum does not denote a legal obligation and only shows 
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Chile’s “willingness” to consider certain options. In Chile’s view, the 
memorandum is not capable of generating any legal obligation.�  

*  *

105.  The Court notes that in 1920 the Parties engaged in negotiations 
during which Chile expressed willingness “to seek that Bolivia acquire its 
own access to the sea ceding to it an important part of that zone in the 
north of Arica and of the railway line” (“Chile está dispuesto a procurar 
que Bolivia adquiera una salida propia al mar, cediéndole una parte 
importante de esa zona al norte de Arica y de la línea del ferrocarril”). 
Chile also accepted “to initiate new negotiations directed at satisfying the 
aspiration of the friendly country, subject to the victory of Chile in the 
plebiscite” concerning the provinces of Tacna and Arica. Although these 
remarks are politically significant, they do not indicate that Chile had 
accepted an obligation to negotiate Bolivia’s sovereign access to the 
Pacific Ocean. Nor does the “Acta Protocolizada” reveal that such an 
acceptance was expressed during the negotiations.�  
 

106.  The Court recalls that in the case concerning Maritime Delimita‑
tion and Territorial Questions between Qatar and Bahrain (Qatar v. Bah‑
rain), it had found that signed minutes of a discussion could constitute an 
agreement if they “enumerate[d] the commitments to which the Parties 
ha[d] consented” and did not “merely give an account of discussions and 
summarize points of agreement and disagreement” (Jurisdiction and 
Admissibility, Judgment, I.C.J. Reports 1994, p. 121, para. 25). The Court 
observes that the “Acta Protocolizada” does not enumerate any commit-
ments and does not even summarize points of agreement and disagree-
ment. Moreover, the penultimate clause of these minutes records that the 
Foreign Minister of Bolivia stated that “the present declarations do not 
contain provisions that create rights, or obligations for the States whose 
representatives make them”. The Chilean Minister Plenipotentiary did 
not contest this point. Thus, even if a statement concerning an obligation 
to resort to negotiations had been made by Chile, this would not have 
been part of an agreement between the Parties.�  

107.  The Court observes that the exchanges that took place between 
the Parties after the “Acta Protocolizada” also do not indicate that there 
was an agreement under which Chile entered into a commitment to nego-
tiate Bolivia’s sovereign access to the Pacific Ocean. In this context, the 
Matte Memorandum could be considered a politically significant step. 
However, it was not addressed to Bolivia and did not contain any word-
ing that could show the acceptance on the part of Chile of an obligation 
to negotiate or the confirmation of a previously existing obligation to 
do so.
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B.  The 1950 exchange of Notes

108.  Bolivia recalls that on 1 June 1950 it submitted a Note to Chile in 
which it proposed that both Parties “formally enter into direct negotia-
tions to satisfy Bolivia’s fundamental need to obtain its own sovereign 
access to the Pacific Ocean, solving the problem of Bolivia’s landlocked 
situation” (see paragraph  51 above). Bolivia also points out that on 
20  June 1950 Chile responded by a Note of which the Parties provide 
divergent translations (see paragraph  52 above). According to Bolivia’s 
translation, the Note indicated that Chile was “willing to formally enter 
into direct negotiations aimed at finding a formula that will make it 
possible to give to Bolivia a sovereign access to the Pacific Ocean of its 
own, and for Chile to receive compensation of a non‑territorial charac-
ter”. This Note moreover mentioned Chile’s willingness “to study, in 
direct negotiations with Bolivia, the possibility of satisfying [Bolivia’s] 
aspirations”.�  
 

109.  In Bolivia’s view, this exchange of Notes constitutes “a treaty 
under international law, as is evidenced by the nature and content of the 
Notes and by the circumstances that preceded and followed their adop-
tion”. Bolivia further submits that the terms of the Notes are “clear and 
precise” and indicate Chile’s intention to be bound to negotiate Bolivia’s 
sovereign access to the Pacific Ocean. In Bolivia’s view, the textual differ-
ences between the Notes are slight and do not demonstrate that the Par-
ties had a different understanding of the subject‑matter of the negotiations: 
to grant Bolivia sovereign access to the sea. The Notes, Bolivia maintains, 
were negotiated and drafted by the highest authorities of each State. It is 
also telling, in Bolivia’s view, that Chile did not challenge the content of 
Bolivia’s Note in its own Note.�  

110.  Bolivia argues that the two Notes set forth a double agreement: 
one confirming past agreements, in light of the express references to pre-
vious instruments, and another resulting from the Notes themselves. 
Bolivia submits that the Notes cannot be seen as the combination of a 
proposal by Bolivia with a counter-proposal by Chile. According to 
Bolivia, the Notes were prepared and negotiated together and are to be 
seen as “an exchange of mutual commitments demonstrating a clear 
intention to be bound”. Bolivia maintains that its Note, even though 
dated 1 June 1950, was delivered to Chile on 20 June 1950, the same day 
the Chilean Note was delivered to Bolivia. Bolivia contends that the 
Notes constitute a single instrument, the content of which was previously 
agreed upon by the Parties.

111.  Finally, Bolivia maintains that the Parties’ previous and subse-
quent conduct confirms their understanding that they were committing to 
a legally binding obligation to negotiate. Bolivia recalls the fact that it 
registered the Notes in the Department of International Treaties of its 
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Ministry of Foreign Affairs and maintains that both Parties referred to 
them, in the following years, as reflecting an agreement between them.�  

112.  Chile argues that the Notes of June 1950 do not show the Parties’ 
objective intention to be bound. In Chile’s view, it is “self-evident” that 
the Parties did not conclude an international agreement. Through the 
exchange of Notes, the Parties did not create nor confirm any legal 
obligation. Chile argues that in its Note of 20 June 1950 it did not agree 
to the proposal in Bolivia’s Note of 1 June 1950. In its Note, Chile only 
stated, according to its own translation, that it was “open formally to 
enter into a direct negotiation aimed at searching for a formula 
that would make it possible to give Bolivia its own sovereign access to the 
Pacific Ocean”. According to Chile, the language of its Note only denotes 
its political willingness to enter into negotiations. Chile also points out 
that the Parties did not commence negotiations following the exchange.�  

113.  In Chile’s view, the discussions that took place prior to the 
exchange of Notes of June 1950 do not suggest in any way that the Par-
ties created or confirmed a legal obligation to negotiate. The same is 
argued about the discussions that followed the exchange of Notes.

114.  With regard to subsequent exchanges, Bolivia recalls that a Chil-
ean memorandum of 10 July 1961 (the so-called Trucco Memorandum) 
(see paragraph 55 above) quotes the part of the Chilean Note of 20 June 
1950 which, in Bolivia’s translation of the memorandum, refers to Chile’s 
“full consent to initiate as soon as possible, direct negotiations aimed at 
satisfying the fundamental national need [of Bolivia] of own sovereign 
access to the Pacific Ocean”. In Bolivia’s view, this memorandum pro-
vides “clear evidence” of Chile’s intention to negotiate Bolivia’s sovereign 
access to the sea. Bolivia argues that the “denomination given to a docu-
ment is not determinative of its legal effects” and that the Trucco Memo-
randum is not simply an internal document or an “Aide Memoire”. 
According to Bolivia, this memorandum is an “international act” reflect-
ing the agreement between the Parties to enter into direct negotiations 
with regard to Bolivia’s sovereign access to the sea.�  

115.  Chile states that the Trucco Memorandum, although it was 
handed over to Bolivia, was an internal document. It was not an official 
note, was not signed and only stated Chile’s policy at that time. Chile 
maintains that the language used did not reflect any sense of legal obliga-
tion. The Trucco Memorandum, in Chile’s view, did not create or con-
firm any legal obligation.

*  *

116.  The Court observes that, under Article 2, paragraph 1 (a), of the 
Vienna Convention, a treaty may be “embodied  .  .  . in two or more 
related instruments”. According to customary international law as 
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reflected in Article  13 of the Vienna Convention, the existence of the 
States’ consent to be bound by a treaty constituted by instruments 
exchanged between them requires either that “[t]he instruments provide 
that their exchange shall have that effect” or that “[i]t is otherwise estab-
lished that those States were agreed that the exchange of instruments 
should have that effect”. The first condition cannot be met, because noth-
ing has been specified in the exchange of Notes about its effect. Further-
more, Bolivia has not provided the Court with adequate evidence that the 
alternative condition has been fulfilled.

117.  The Court further observes that the exchange of Notes of 1 and 
20 June 1950 does not follow the practice usually adopted when an inter-
national agreement is concluded through an exchange of related instru-
ments. According to that practice, a State proposes in a note to another 
State that an agreement be concluded following a certain text and the 
latter State answers with a note that reproduces an identical text and indi-
cates its acceptance of that text. Other forms of exchange of instruments 
may also be used to conclude an international agreement. However, the 
Notes exchanged between Bolivia and Chile in June 1950 do not contain 
the same wording nor do they reflect an identical position, in particular 
with regard to the crucial issue of negotiations concerning Bolivia’s sov-
ereign access to the Pacific Ocean. The exchange of Notes cannot there-
fore be considered an international agreement.

118.  In any event, Chile’s Note, whichever translation given by the 
Parties is used, conveys Chile’s willingness to enter into direct negotia-
tions, but one cannot infer from it Chile’s acceptance of an obligation to 
negotiate Bolivia’s sovereign access to the sea.�  

119.  The Court observes that the Trucco Memorandum, which was 
not formally addressed to Bolivia but was handed over to its authorities, 
cannot be regarded only as an internal document. However, by repeating 
certain statements made in the Note of 20 June 1950, this memorandum 
does not create or reaffirm any obligation to negotiate Bolivia’s sovereign 
access to the Pacific Ocean.

C.  The 1975 Charaña Declaration

120.  Bolivia maintains that the Joint Declaration signed at Charaña on 
8  February 1975 (see paragraph  62 above) is also the legal basis of an 
obligation for Chile to negotiate Bolivia’s sovereign access to the Pacific 
Ocean. In that Declaration, the Heads of State of Bolivia and Chile 
undertook to “continue the dialogue, at different levels, in order to search 
for formulas to solve the vital issues that both countries face, such as the 
landlocked situation that affects Bolivia, taking into account the mutual 
interests and aspirations of the Bolivian and Chilean peoples”. Bolivia 
argues that this Declaration has the legal force of a treaty. It is of the 
view that, through this Joint Declaration, Bolivia and Chile reaffirmed, 
“in precise and unequivocal terms”, their intention to negotiate Bolivia’s 
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sovereign access to the sea. Bolivia also points out that the Joint Declara-
tion was included in the Treaty Series of the Ministry of Foreign Affairs 
of Chile, thus, it argues, demonstrating the binding legal character of the 
instrument.�

121.  Bolivia further argues that the commitment comprised in the 
Charaña Declaration was confirmed in a number of instances that fol-
lowed its adoption. Bolivia notes that the negotiations carried out after the 
Charaña Declaration had the object of the “cession to Bolivia of a sover-
eign maritime coast”. On the other hand, Bolivia concedes that the com-
pensation to be granted to Chile in exchange for Bolivia’s sovereign access 
to the sea was not the subject of a definitive agreement. On 10 June 1977, 
the Ministers for Foreign Affairs of the Parties adopted a further Joint 
Declaration (see paragraph 68 above), which in Bolivia’s view amounts to 
an additional commitment to negotiate its sovereign access to the Pacific 
Ocean. Bolivia characterizes this second declaration as another bilateral 
agreement between the Parties. Bolivia argues that the two  declarations 
confirm the obligation set forth in the exchange of Notes of 1950.

122.  Bolivia also mentions that the adoption of the 1975 Joint Decla-
ration allowed the Parties “to normalize” their diplomatic ties. In Boliv-
ia’s opinion, the re‑establishment of diplomatic relations depended on 
Chile’s acceptance to undertake negotiations on sovereign access to the 
sea; thus “[t]he fact that Chile accepted to restore diplomatic relations 
necessarily implie[d]” that acceptance. Bolivia asserts that the failure of 
the Charaña process was attributable to Chile, but did not extinguish 
Chile’s obligation to negotiate.

123.  In Chile’s view, the terms of the Charaña Declaration as well as 
those of other statements that followed the adoption of that instrument 
do not create or confirm a legal obligation to negotiate. Chile maintains 
that a “record of a decision to continue discussions shows no intention to 
create a legal obligation to negotiate”. Also, the fact that Bolivia agreed 
to resume diplomatic relations with Chile did not depend on the creation 
of an obligation to negotiate. Chile notes that the publication of the dec-
laration in its Treaty Series is not significant because this series contains a 
variety of documents other than treaties.�  

124.  On 19  December 1975, Chile adopted guidelines for negotiation 
that envisaged the cession to Bolivia of a sovereign maritime coast in 
exchange for Bolivian territory (see paragraph  64 above). However, 
according to Chile, those guidelines did not refer to any previous obliga-
tion to negotiate or give rise to any new obligation in that regard. Chile 
also asserts that throughout the negotiations that followed the adoption 
of the 1975 Joint Declaration, it expressed its willingness to negotiate an 
exchange of territories, which it considered to be an essential condition. 
With regard to the 1977 Joint Declaration, Chile argues that this instru-
ment contains “merely an expression of political willingness” for the 
Parties to negotiate with regard to Bolivia’s landlocked situation.�  
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125.  Chile maintains that between 1975 and 1978 it showed willingness 
to negotiate in good faith with Bolivia, but was under no obligation to do 
so. Chile is of the view that, even if such an obligation to negotiate existed, 
it would have been discharged following the meaningful negotiations 
undertaken by the Parties in that period and that it could not, in any case, 
have survived the suspension by Bolivia of the diplomatic relations 
between the Parties.

*  *

126.  The Court notes that the Charaña Declaration is a document that 
was signed by the Presidents of Bolivia and Chile which could be charac-
terized as a treaty if the Parties had expressed an intention to be bound 
by that instrument or if such an intention could be otherwise inferred. 
However, the overall language of the declaration rather indicates that it 
has the nature of a political document which stresses the “atmosphere of 
fraternity and cordiality” and “the spirit of solidarity” between the two 
States, who in the final clause decide to “normalize” their diplomatic rela-
tions. The wording of the declaration does not convey the existence or the 
confirmation of an obligation to negotiate Bolivia’s sovereign access to 
the Pacific Ocean. The engagement “to continue the dialogue, at different 
levels, in order to search for formulas to solve the vital issues that both 
countries face, such as the landlocked situation that affects Bolivia”, can-
not constitute a legal commitment to negotiate Bolivia’s sovereign access 
to the sea, which is not even specifically mentioned. While the Ministers 
for Foreign Affairs of the Parties noted in their Joint Declaration of 
10 June 1977 that “negotiations have been engaged aiming at finding an 
effective solution that allows Bolivia to access the Pacific Ocean freely 
and with sovereignty”, they did not go beyond reaffirming “the need of 
continuing with the negotiations” and did not refer to any obligation to 
negotiate. Based on this evidence, an obligation for Chile to negotiate 
cannot be inferred from the Charaña Declaration.�  

127.  The Court notes, however, that, subsequently, the Parties engaged 
in meaningful negotiations, in the course of which Chile proposed to cede 
to Bolivia a sovereign maritime coastline and a strip of territory north of 
Arica in exchange for territory. When Peru was consulted, in accordance 
with Article 1 of the Supplementary Protocol to the 1929 Treaty of Lima, 
Peru proposed to place part of Chile’s coastal territory under the joint 
sovereignty of the three States, which Bolivia and Chile refused (see para-
graph 67 above). Consequently, the negotiations came to an end.�  

D.  The communiqués of 1986

128.  Bolivia argues that an agreement resulted from two communiqués 
issued by both States in November 1986 as part of the “fresh approach” 
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(see paragraph 76 above). On 13 November 1986, the Minister for For-
eign Affairs of Bolivia issued a communiqué in which he recalled the talks 
held between the Parties during that year and indicated that “the mari-
time issue of Bolivia” was to be considered at a meeting between the Par-
ties in April 1987. The same day, the Minister for Foreign Affairs of Chile 
also issued a communiqué in which he stated the following :�  

“We have agreed with the Minister of Foreign Affairs of Bolivia 
that, without prejudice to the important and fruitful talks and tasks 
that the Bi-National Rapprochement Commission will continue to 
carry out, both Foreign Ministers will meet in Montevideo at the end 
of April, in order to discuss matters of substance that are of interest 
to both Governments.”

129.  Bolivia argues that, even though “[t]he communiqués were formu-
lated in different terms . . . there can be little doubt that both recorded the 
existence of an agreement to start formal negotiations with regard to 
‘matters of substance’”, which matters are, in Bolivia’s view, those 
referred to in the 1975 Joint Declaration of Charaña. Moreover, Bolivia 
indicates that this agreement was confirmed by the declaration of 
the  Chilean Minister for Foreign Affairs of 21  April 1987 (see para-
graph 77 above) in which he expressed his hope that a dialogue between 
the Parties would allow them to reach “more decisive stages” than the 
ones reached in previous negotiations and by a press release issued on 
23 April 1987 following the meeting of both Foreign Ministers in Monte-
video, Uruguay.

130.  Chile contends that the communiqués of November 1986 do not 
record any agreement between the Parties and do not demonstrate any 
intention to be bound. Chile points out that, at the meeting of April 1987 
in Montevideo, Bolivia did not mention any obligation to negotiate. 
Referring to the press release of 23 April 1987, Chile maintains that the 
only objective of the meeting was “to become familiar with the positions 
of both countries with respect to the basic issues that are of concern to 
the two nations”.

*  *

131.  The Court recalls that in the Aegean Sea Continental Shelf 
(Greece v. Turkey) case, it had observed that there is “no rule of interna-
tional law which might preclude a joint communiqué from constituting an 
international agreement” and that whether such a joint communiqué con-
stitutes an agreement “essentially depends on the nature of the act or 
transaction to which the Communiqué gives expression” (Judgment, 
I.C.J. Reports 1978, p. 39, para. 96).

132.  The Court notes that the two communiqués of 13 November 1986 
are separate instruments, that the wording used in them is not the same 
and that, moreover, neither of these documents includes a reference to 
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Bolivia’s sovereign access to the sea. In any event, the Court does not find 
in the two communiqués referred to by Bolivia nor in the Parties’ subse-
quent conduct any indication that Chile accepted an obligation to negoti-
ate the question of Bolivia’s sovereign access to the Pacific Ocean.

E.  The Algarve Declaration (2000)

133.  Bolivia recalls that in a Joint Declaration of 22  February 2000 
issued by the Ministers for Foreign Affairs of Bolivia and Chile (also 
called the “Algarve Declaration”) (see paragraph  78 above) the Parties 
“resolved to define a working agenda that will be formalized in the subse-
quent stages of dialogue and which includes, without any exception, the 
essential issues in the bilateral relationship”. This joint declaration was 
followed by a joint communiqué of 1 September 2000 of the Presidents of 
the two States (see paragraph 79 above), in which the Parties confirmed 
their willingness to engage in a dialogue “with no exclusions”. In Bolivia’s 
view, the Algarve Declaration expresses an agreement between the Par-
ties. Bolivia argues that “[o]nce again, both Parties indicated their agree-
ment to entirely open-minded negotiations, ‘without exclusions’”.�  
 

134.  Chile argues that the Algarve Declaration does not suggest that 
the Parties agreed to an obligation to negotiate. According to Chile, the 
declaration also does not refer to any previous obligation to negotiate or 
to sovereign access to the sea. Chile maintains that “[i]t is impossible to 
find in this language evidence of any intention to create any legal obliga-
tion”. The Parties have used “classic diplomatic language” from which no 
obligation can be deduced. Chile points out that Bolivia, in a further 
statement made by its Minister of Foreign Affairs in 2002, indicated that 
the Algarve Declaration was a confirmation of Bolivia’s decision “to keep 
that option of dialogue as a State policy”. In Chile’s view, this demon-
strates that the declaration did not create or confirm an obligation to 
negotiate sovereign access to the sea.�  
 

*  *

135.  The Court cannot find in the Algarve Declaration an agreement 
which imposes on Chile an obligation to negotiate Bolivia’s sovereign 
access to the Pacific Ocean. The Algarve Declaration, like the joint com-
muniqué of 1  September 2000, only indicates the Parties’ willingness to 
initiate a dialogue “without any exception” on a working agenda that was 
yet to be defined for the purpose of establishing a “climate of trust” 
between the Parties. Moreover, neither the Algarve Declaration nor the 
joint communiqué contains a reference to the issue of Bolivia’s sovereign 
access to the sea.
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F.  The 13‑Point Agenda (2006)

136.  On 17  July 2006, the Bolivia-Chile Working Group on Bilateral 
Affairs issued minutes of a meeting which became known as the “13‑Point 
Agenda” (see paragraph 80 above). These minutes listed all issues to be 
addressed by Bolivia and Chile in their bilateral relationship. Point 6 of 
the Agenda referred to the “maritime issue” (“tema marítimo”). Bolivia 
characterizes this Agenda as an agreement having a binding nature. In 
Bolivia’s view, there is no doubt that the “maritime issue” covers its sov-
ereign access to the sea. Bolivia argues that “[i]t was understood by both 
Parties that the ‘maritime issue’ was an umbrella term that included the 
pending issue of the sovereign access to the sea.”�  

137.  Chile acknowledges that it accepted the inclusion of the “mari-
time issue” in the 13‑Point Agenda. However, according to Chile, nothing 
in this instrument points to a pre‑existing obligation to negotiate on that 
subject-matter. Moreover, in Chile’s view, the “maritime issue” is a broad 
topic but does not include any reference to sovereign access to the sea. 
Furthermore, the Agenda is “overtly diplomatic in character” and uses 
broad language which cannot be taken as indicative of an intention to 
create or confirm a legal obligation. According to Chile, it consists only 
of “an expression of the political will of both countries”.�  

*  *

138.  The Court notes that the item “maritime issue” included in the 
13‑Point Agenda is a subject-matter that is wide enough to encompass the 
issue of Bolivia’s sovereign access to the Pacific Ocean. The short text in 
the minutes of the Working Group concerning the maritime issue only 
states that “[b]oth delegations gave succinct reports on the discussions 
that they had on this issue in the past few days and agreed to leave this 
issue for consideration by the Vice-Ministers at their meeting”. As was 
remarked by the Head of the Bolivian delegation to the General Assem-
bly of the OAS, “[t]he Agenda was conceived as an expression of the 
political will of both countries to include the maritime issue”. In the 
Court’s view, the mere mention of the “maritime issue” does not give rise 
to an obligation for the Parties to negotiate generally and even less so 
with regard to the specific issue of Bolivia’s sovereign access to the Pacific 
Ocean.

*  *  *

139.  On the basis of an examination of the arguments of the Parties 
and the evidence produced by them, the Court concludes, with regard to 
bilateral instruments invoked by Bolivia, that these instruments do not 
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establish an obligation on Chile to negotiate Bolivia’s sovereign access to 
the Pacific Ocean.

2.  Chile’s Declarations and other Unilateral Acts

140.  Bolivia submits that Chile’s obligation to negotiate Bolivia’s sov-
ereign access to the Pacific Ocean is also based on a number of Chile’s 
declarations and other unilateral acts. In Bolivia’s view, “[i]t is well estab-
lished in international law that written and oral declarations made by 
representatives of States which evidence a clear intention to accept obli-
gations vis-à-vis another State may generate legal effects, without requir-
ing reciprocal undertakings from that other State”. Bolivia maintains that 
at multiple occasions in its jurisprudence the Court has taken into account 
unilateral acts and has recognized their autonomous character. According 
to Bolivia, “no subsequent acceptance or response from the other State is 
required” in order for such acts to establish legal obligations.�  

141.  For determining the requirements that a unilateral declaration 
has to meet in order to be binding on a State, Bolivia refers to the Court’s 
jurisprudence and to the Guiding Principles applicable to unilateral dec-
larations of States capable of creating legal obligations, adopted by the 
International Law Commission. According to the latter instrument, a 
unilateral declaration is required to be made by an authority vested with 
the power to bind the State, with the intention of binding that State, con-
cerning a specific matter and formulated in a public manner. In respect of 
these criteria, Bolivia points out that in the present case a number of rel-
evant declarations were made by Chile’s Presidents, Ministers for Foreign 
Affairs and other high-ranking representatives. Bolivia further submits 
that the aim of the declarations was “clear and precise”: namely, to nego-
tiate with Bolivia its sovereign access to the Pacific Ocean. In Bolivia’s 
view, through its unilateral declarations, Chile did not merely promise to 
negotiate, but committed itself to reaching a precise objective. Chile’s 
declarations were also made known to and accepted by Bolivia. Bolivia 
argues that “[t]he jurisprudence of the Court does not support the possi-
bility that State representatives who have made legally binding declara-
tions on behalf of their Government may withdraw from their statements 
and claim that they were mere political declarations”.

142.  Bolivia identifies a number of declarations and other unilateral 
acts made by Chile that, taken individually or as a whole, give rise, in 
Bolivia’s view, to a legal obligation on Chile to negotiate Bolivia’s sover-
eign access to the Pacific Ocean. With regard to the period before 1950, 
Bolivia recalls in particular the memorandum of 9  September 1919 (see 
paragraph 27 above) in which Chile asserted that it was “willing to seek 
that Bolivia acquire its own outlet to the sea, ceding to it an important 
part of that area to the north of Arica and of the railway line within the 
territories submitted to the plebiscite stipulated in the Treaty of Ancón”. 
Bolivia then refers to a statement made by Chile at the League of Nations 
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on 28 September 1921 with regard to Bolivia’s landlocked situation (see 
paragraph 34 above). The delegate of Chile stated that “Bolivia can seek 
satisfaction through the medium of direct negotiations of our own arrang-
ing. Chile has never closed that door to Bolivia”. Bolivia further points 
out that in a Note of 6  February 1923 (see paragraph  37 above), Chile 
indicated that it was willing to enter into direct negotiations and stated 
that it was open to the conclusion of “a new Pact regarding Bolivia’s situ-
ation, but without modifying the Peace Treaty and without interrupting 
the continuity of the Chilean territory”.�  

143.  With regard to the period following 1950, Bolivia recalls that 
President Videla of Chile, in a statement dated 29 March 1951 (see para-
graph 53 above), declared that:

“the policy of the Chilean Government has unvaryingly been a single 
one : to express its willingness to give an ear to any Bolivian proposal 
aimed at solving its landlocked condition, provided that it is put for-
ward directly to us and that it does not imply renouncing our tradi-
tional doctrine of respect for international treaties, which we deem 
essential for a peaceful coexistence between Nations”.�  

Bolivia also gives weight to the following statement, made on 11 Septem-
ber 1975 by President Pinochet of Chile (see paragraph 63 above) :�  

“Since the Charaña meeting with the President of Bolivia, we have 
repeated our unchanging purpose of studying, together with that 
brother country, within the framework of a frank and friendly nego-
tiation, the obstacles that limit Bolivia’s development on account of 
its landlocked condition.”

Bolivia also recalls that, following the adoption of the Charaña Declara-
tion, Chile put forward in a Note dated 19 December 1975 its guidelines 
for negotiating a potential exchange of territories (see paragraph  64 
above). Chile indicated that it “would be willing to negotiate with Bolivia 
the cession of a strip of territory north of Arica up to the Concordia 
Line” based on specific delimitations and that “[t]he cession . . . would be 
subject to a simultaneous exchange of territories, that is to say, Chile 
would at the same time receive in exchange for what it hands over a com-
pensatory area at least equal to the area of land and sea ceded to Bolivia”. 
Furthermore, Bolivia points out that in a statement of 31 October 1979 in 
front of the General Assembly of the Organization of American States 
(see paragraph 73 above), Chile declared that it “ha[d] always been will-
ing to negotiate with Bolivia”. The Chilean representative added :�  

“On repeated occasions, I have indicated Chile’s willingness to 
negotiate a solution with Bolivia to its aspiration to have free and 
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sovereign access to the Pacific Ocean. The way to reach that goal is 
direct negotiation”.

Bolivia adds that, as part of the “fresh approach”, the Foreign Minister 
for Chile reaffirmed, in a speech of 21 April 1987 related to the meeting 
ongoing in Montevideo (see paragraph  77 above), “the willingness and 
greatest good will (“la disposición y la mejor buena fe”) with which Chile 
comes to this meeting, with the purpose of exploring potential solutions 
that may, through the timeframe, bring positive and satisfactory results in 
the interests of countries”.�  

144.  Chile agrees with Bolivia that unilateral declarations are capable 
of creating legal obligations if they evidence a clear intention on the part 
of the author to do so. Chile affirms that “[t]he intention of the State issu-
ing a unilateral statement is to be assessed by regard to the terms used, 
objectively assessed”. However, according to Chile, the burden on the 
State seeking to prove the existence of a binding obligation based on a 
unilateral statement is a heavy one; the statement must be “clear and spe-
cific”, and the circumstances surrounding the act, as well as subsequent 
reactions related to it, must be taken into account. Chile is of the view 
that Bolivia has failed to identify how the content of any of the unilateral 
statements Bolivia relies on, and the circumstances surrounding them, 
can be understood as having created a legal obligation.�  

145.  Chile argues that “[a]n objective intention to be bound by interna-
tional law to negotiate cannot be established by a unilateral statement of 
willingness to negotiate”  — in this case, it requires a clear and specific 
statement which would provide evidence of an intention to be bound to 
negotiate Bolivia’s sovereign access to the sea. Chile further argues that 
when the stakes are the highest for a State — as it submits they are in the 
present circumstances — the intention to be bound must be manifest. In 
Chile’s view, the careful language that was adopted throughout its 
exchanges with Bolivia indicates that Chile did not have an intention to 
be bound. In further support of its view that no obligation to negotiate 
has arisen, Chile also points out that the obligation Bolivia alleges to exist 
in the present case could not be performed unilaterally. In Chile’s words, 
“a commitment to negotiate entails reciprocal obligations on the part of 
both the putative negotiating parties”.�  

*  *

146.  The Court recalls that it has stated in the following terms the cri-
teria to be applied in order to decide whether a declaration by a State 
entails legal obligations:

“It is well recognized that declarations made by way of unilateral 
acts, concerning legal or factual situations, may have the effect of 

5 CIJ1150.indb   98 22/05/19   10:55



555 	  obligation to negotiate access (judgment)

52

creating legal obligations. Declarations of this kind may be, and often 
are, very specific. When it is the intention of the State making the 
declaration that it should become bound according to its terms, that 
intention confers on the declaration the character of a legal undertak-
ing, the State being thenceforth legally required to follow a course of 
conduct consistent with the declaration. An undertaking of this kind, 
if given publicly, and with an intent to be bound, even though not 
made within the context of international negotiations, is binding.” 
(Nuclear Tests (Australia v. France), Judgment, I.C.J. Reports 1974, 
p. 267, para. 43 ; Nuclear Tests (New Zealand v. France), Judgment, 
I.C.J. Reports 1974, p. 472, para. 46.)	 

The Court also asserted that, in order to determine the legal effect of a 
statement by a person representing the State, one must “examine its 
actual content as well as the circumstances in which it was made” (Armed 
Activities on the Territory of the Congo (New Application: 2002) (Demo‑
cratic Republic of the Congo  v. Rwanda), Jurisdiction and Admissibility, 
Judgment, I.C.J. Reports 2006, p. 28, para. 49).

147.  The Court notes that Chile’s declarations and other unilateral 
acts on which Bolivia relies are expressed, not in terms of undertaking a 
legal obligation, but of willingness to enter into negotiations on the issue 
of Bolivia’s sovereign access to the Pacific Ocean. For instance, Chile 
declared that it was willing “to seek that Bolivia acquire its own outlet to 
the sea” and “to give an ear to any Bolivian proposal aimed at solving its 
landlocked condition” (see paragraphs 142 and 143 above). On another 
occasion, Chile stated its “unchanging purpose of studying, together with 
that brother country, within the framework of a frank and friendly nego-
tiation, the obstacles that limit Bolivia’s development on account of its 
landlocked condition” (see paragraph 143 above). The wording of these 
texts does not suggest that Chile has undertaken a legal obligation to 
negotiate Bolivia’s sovereign access to the Pacific Ocean.�  
 

148.  With regard to the circumstances of Chile’s declarations and 
statements, the Court further observes that there is no evidence of an 
intention on the part of Chile to assume an obligation to negotiate. The 
Court therefore concludes that an obligation to negotiate Bolivia’s sover-
eign access to the sea cannot rest on any of Chile’s unilateral acts referred 
to by Bolivia.

3.  Acquiescence

149.  Bolivia submits that Chile’s obligation to negotiate Bolivia’s sov-
ereign access to the sea may also be based on Chile’s acquiescence. In this 
context, Bolivia refers to the Court’s jurisprudence as authority for the 
proposition that the absence of reaction by one party may amount to 
acquiescence when the conduct of the other party required a response 
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(citing Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks 
and South Ledge (Malaysia/Singapore), Judgment, I.C.J.  Reports 2008, 
pp. 50‑51, para. 121).

150.  Bolivia refers to a statement made on 26 October 1979 that listed 
what it considered the agreements in force on the negotiation of its sover-
eign access to the sea. Bolivia also refers to the declaration made on 
27 November 1984 upon signature of the United Nations Convention on 
the Law of the Sea (“UNCLOS”), in which negotiations with the view of 
restoring its sovereign access to the sea were mentioned. According to 
Bolivia, these statements required a response from Chile. Acquiescence to 
an obligation to negotiate sovereign access to the sea results from Chile’s 
silence and from the fact that it subsequently engaged in negotiations 
with Bolivia.

151.  Chile contends that Bolivia has not demonstrated how in the pres-
ent case an obligation to negotiate could have been created by acquies-
cence, nor has it pointed to any relevant silence by Chile or explained 
how silence by Chile may be taken as tacit consent to the creation of a 
legal obligation. In Chile’s view, the silence of a State has to be consid-
ered in light of the surrounding facts and circumstances for it to amount 
to consent. In Chile’s words, the burden on the State alleging acquies-
cence is “heavy” since it “involves inferring a State’s consent from its 
silence. That inference must be ‘so probable as to be almost certain’ or 
‘manifested clearly and without any doubt’.” Chile notes that in a diplo-
matic context there can be no requirement incumbent on a State to answer 
all the statements made by counterparts in an international forum. With 
regard to Bolivia’s statement upon its signature of UNCLOS, Chile 
argues that this declaration did not call for any response by Chile. Chile 
maintains that on no occasion can it be said that it acquiesced to be 
bound to negotiate Bolivia’s sovereign access to the Pacific Ocean.�  
 
 

*  *

152.  The Court observes that “acquiescence is equivalent to tacit rec-
ognition manifested by unilateral conduct which the other party may 
interpret as consent” (Delimitation of the Maritime Boundary in the Gulf 
of Maine Area (Canada/United States of America), Judgment, I.C.J. 
Reports 1984, p.  305, para.  130) and that “silence may also speak, but 
only if the conduct of the other State calls for a response” (Sovereignty 
over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia/Singapore), Judgment, I.C.J.  Reports 2008, p.  51, para.  121). 
The Court notes that Bolivia has not identified any declaration which 
required a response or reaction on the part of Chile in order to prevent an 
obligation from arising. In particular, the statement by Bolivia, when 
signing UNCLOS, that referred to “negotiations on the restoration to 
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Bolivia of its own sovereign outlet to the Pacific Ocean” did not imply the 
allegation of the existence of any obligation for Chile in that regard. 
Thus, acquiescence cannot be considered a legal basis of an obligation to 
negotiate Bolivia’s sovereign access to the sea.�  
 

4.  Estoppel

153.  Bolivia invokes estoppel as a further legal basis on which Chile’s 
obligation to negotiate with Bolivia may rest. In order to define estoppel, 
Bolivia relies on the Court’s jurisprudence and on arbitral awards. Bolivia 
indicates that for estoppel to be established, there must be “a statement 
or representation made by one party to another” and reliance by that 
other party “to his detriment or to the advantage of the party making it” 
(citing Land, Island and Maritime Frontier Dispute (El Salvador/Hondu‑
ras), Application for Permission to Intervene, I.C.J. Reports 1990, p. 118, 
para. 63). Citing the award in the Chagos arbitration, Bolivia points out 
that four conditions must be met for estoppel to arise :�  
 

“(a) a State has made clear and consistent representations, by word, 
conduct, or silence; (b) such representations were made through an 
agent authorized to speak for the State with respect to the matter in 
question; (c) the State invoking estoppel was induced by such rep-
resentations to act to its detriment, to suffer a prejudice, or to convey 
a benefit upon the representing State ; and (d) such reliance was legit-
imate, as the representation was one on which that State was entitled 
to rely” (Chagos Marine Protected Area (Republic of Mauritius  v. 
United Kingdom), Award of 18  March 2015 (International Law  
Reports (ILR), Vol. 162, p. 249, para. 438).�  
 

154.  Bolivia argues that estoppel does not depend on State consent; it 
aims “to provide a basis for obligations other than the intention to be 
bound” (emphasis in the original).

155.  Bolivia maintains that Chile, for more than a century, made a 
number of consistent and unambiguous declarations, statements and 
promises with regard to Bolivia’s sovereign access to the sea and that 
Chile cannot now deny that it agreed to negotiate with Bolivia with a 
view to the latter acquiring sovereign access to the sea. According to 
Bolivia, these “were representations on which Bolivia was entitled to rely 
and did rely”.�  

156.  Chile does not contest the requirements of estoppel as set forth by 
the jurisprudence referred to by Bolivia. However, according to Chile, 
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estoppel plays a role only in situations of uncertainty. Chile argues that 
when it is clear that a State did not express an intent to be bound, estop-
pel cannot apply.

157.  In the present case, Chile maintains that it is “manifest” that 
Chile did not have any intention of creating a legal obligation to negoti-
ate. Moreover, Chile asserts that Bolivia did not rely on any representa-
tions made by Chile. Assuming that the requirements of estoppel would 
be met, Chile did not act inconsistently or in denial of the truth of any 
prior representation. In Chile’s view, Bolivia was unable to show that 
“there was a clear and unequivocal statement or representation main-
tained by Chile over the course of more than a century that, at all times 
and in all circumstances, it would engage in negotiations with Bolivia on 
the topic of a potential grant to Bolivia of sovereign access to the sea”. 
Moreover, Bolivia did not demonstrate how its position would have 
changed to its detriment, or suffered any prejudice because of its reliance 
on Chile’s alleged representations.�  

*  *

158.  The Court recalls that the “essential elements required by estop-
pel” are “a statement or representation made by one party to another and 
reliance upon it by that other party to his detriment or to the advantage 
of the party making it” (Land, Island and Maritime Frontier Dispute 
(El  Salvador/Honduras), Application for Permission to Intervene, Judg‑
ment, I.C.J. Reports 1990, p. 118, para. 63). When examining whether the 
conditions laid down in the Court’s jurisprudence for an estoppel to exist 
were present with regard to the boundary dispute between Cameroon and 
Nigeria, the Court stated:�  
 

“An estoppel would only arise if by its acts or declarations Cam
eroon had consistently made it fully clear that it had agreed to settle 
the boundary dispute submitted to the Court by bilateral avenues 
alone. It would further be necessary that, by relying on such an 
attitude, Nigeria had changed position to its own detriment or had 
suffered some prejudice.” (Land and Maritime Boundary between 
Cameroon and Nigeria (Cameroon  v. Nigeria), Preliminary Objec‑
tions, Judgment, I.C.J. Reports 1998, p. 303, para. 57.)�  

159.  The Court finds that in the present case the essential conditions 
required for estoppel are not fulfilled. Although there have been repeated 
representations by Chile of its willingness to negotiate Bolivia’s sovereign 
access to the Pacific Ocean, such representations do not point to an obli-
gation to negotiate. Bolivia has not demonstrated that it changed its posi-
tion to its own detriment or to Chile’s advantage, in reliance on Chile’s 
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representations. Therefore, estoppel cannot provide a legal basis for 
Chile’s obligation to negotiate Bolivia’s sovereign access to the sea.�  
 

5.  Legitimate Expectations

160.  Bolivia claims that Chile’s representations through its multiple 
declarations and statements over the years gave rise to “the expectation of 
restoring” Bolivia’s sovereign access to the sea. Chile’s denial of its obliga-
tion to negotiate and its refusal to engage in further negotiations with 
Bolivia “frustrates Bolivia’s legitimate expectations”. Bolivia argues that,

“[w]hile estoppel focuses on the position of the State taking up a 
stance, and holds it to its commitments, the doctrine of legitimate 
expectations focuses on the position of States that have relied upon 
the views taken up by another State, and treats them as entitled to 
rely upon commitments made by the other State”.�  

Bolivia also recalls that this principle has been widely applied in invest-
ment arbitration.�  

161.  Chile is of the view that Bolivia has not demonstrated that there 
exists in international law a doctrine of legitimate expectations. Chile 
maintains that “[t]here is no rule of international law that holds a State 
legally responsible because the expectations of another State are not 
met”. It argues that Bolivia attempts “to circumvent the requirement of 
detrimental reliance necessary to establish estoppel” because it is unable 
to prove that it has relied on Chile’s alleged representation to its own 
detriment.

*  *

162.  The Court notes that references to legitimate expectations may be 
found in arbitral awards concerning disputes between a foreign investor 
and the host State that apply treaty clauses providing for fair and equi-
table treatment. It does not follow from such references that there exists 
in general international law a principle that would give rise to an obliga-
tion on the basis of what could be considered a legitimate expectation. 
Bolivia’s argument based on legitimate expectations thus cannot be sus-
tained.

6.  Article 2, Paragraph 3, of the Charter of the United Nations 
and Article 3 of the Charter of the Organization of American States

163.  Bolivia also argues that a general obligation to negotiate exists in 
international law and is reflected in Article 2, paragraph 3, as well as in 
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Article  33 of the Charter of the United  Nations. It maintains that this 
general obligation applies to any pending issue involving two or more 
countries. According to this provision, international disputes must be 
settled by peaceful means “in such a manner that peace and security and 
justice are not endangered” (emphasis in the original). In its oral plead-
ings, Bolivia developed this argument and contended that Article 2, para-
graph  3, of the Charter reflects “a basic principle of international law” 
and imposes a positive obligation. In Bolivia’s view, this duty to negotiate 
is applicable to all States. It is also applicable to all international disputes, 
and not only to “legal” ones or those endangering the maintenance of 
international peace and security. Bolivia develops a similar argument 
with regard to Article 3 of the Charter of the OAS. It argues that “[a]s 
with Article 2  (3) of the United Nations Charter  .  .  . the obligation is a 
positive one : Member States ‘shall’ submit disputes to the peaceful proce-
dures identified”.�  
 
 

164.  Chile recognizes that the Charter of the United Nations imposes 
an obligation to settle disputes via “peaceful means”. However, while 
negotiations are one of the methods for settling disputes peacefully, they 
do not have to be preferred to other means of peaceful settlement. Chile 
points out that the term “negotiate” does not appear anywhere in Arti-
cle 2, paragraph 3, of the Charter. While the Parties are free to negotiate 
with their neighbours, the Charter does not impose on them an obligation 
to do so. With regard to Bolivia’s argument concerning Article 3 of the 
Charter of the OAS, Chile responds that this provision cannot constitute 
the legal basis of an obligation for Chile to negotiate with Bolivia on the 
issue of Bolivia’s sovereign access to the Pacific Ocean.�  
 

*  *

165.  The Court recalls that, according to Article 2, paragraph 3, of the 
Charter of the United Nations, “[a]ll Members shall settle their interna-
tional disputes by peaceful means in such a manner that international 
peace and security, and justice, are not endangered”. This paragraph sets 
forth a general duty to settle disputes in a manner that preserves interna-
tional peace and security, and justice, but there is no indication in this 
provision that the parties to a dispute are required to resort to a specific 
method of settlement, such as negotiation. Negotiation is mentioned in 
Article  33 of the Charter, alongside “enquiry, mediation, conciliation, 
arbitration, judicial settlement, resort to regional agencies or arrange-
ments” and “other peaceful means” of the parties’ choice. However, this 
latter provision also leaves the choice of peaceful means of settlement to 
the parties concerned and does not single out any specific method, includ-
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ing negotiation. Thus, the parties to a dispute will often resort to negotia-
tion, but have no obligation to do so.�  

166.  The same approach was taken by resolution  2625 (XXV) of the 
General Assembly (“Declaration on Principles of International Law con-
cerning Friendly Relations and Co-operation among States in accordance 
with the Charter of the United  Nations”). Resolution  37/10 (“Manila 
Declaration on the Peaceful Settlement of International Disputes”) also 
followed the same approach and proclaimed the “principle of free choice 
of means” for the settlement of disputes (para. 3). All this leads the Court 
to the conclusion that no obligation to negotiate Bolivia’s sovereign 
access to the Pacific Ocean arises for Chile under the provisions of the 
Charter on the peaceful settlement of disputes.

167.  Article 3 (i) of the Charter of the OAS sets forth that “[c]ontro-
versies of an international character arising between two or more Ameri-
can States shall be settled by peaceful procedures”. Article  24 provides 
that international disputes between Member States “shall be submitted to 
the peaceful procedures set forth” in the Charter, while Article  25 lists 
these “peaceful procedures” as follows: “direct negotiation, good offices, 
mediation, investigation and conciliation, judicial settlement, arbitration, 
and those which the parties to the dispute may especially agree upon at 
any time”. Resort to a specific procedure such as “direct negotiation” is 
not an obligation under the Charter, which therefore cannot be the legal 
basis of an obligation to negotiate sovereign access to the Pacific Ocean 
between Bolivia and Chile.�  

7. The Resolutions of the General Assembly 
of the Organization of American States

168.  Bolivia refers to 11  resolutions of the General Assembly of the 
OAS which dealt with the issue of Bolivia’s sovereign access to the Pacific 
Ocean, arguing that they confirmed Chile’s commitment to negotiate that 
issue (see paragraphs 71‑75 above). Bolivia does not contest that resolu-
tions adopted by the General Assembly of that Organization are not 
binding “as such”, but maintains that they produce certain legal effects 
under the Charter of the OAS. Following the precept of good faith, 
the Parties must give due consideration to these resolutions and their con-
tent.

169.  Bolivia also maintains that the Parties’ conduct in relation to the 
drafting and adoption of General Assembly resolutions “can reflect, crys-
tallize or generate an agreement” between them. Bolivia underlines Chile’s 
participation in the drafting of some of these resolutions. It refers in par-
ticular to resolution No. 686, which urged Bolivia and Chile to resort to 
negotiations and was adopted by consensus.

170.  In Chile’s view, the resolutions of the General Assembly of the 
OAS referred to by Bolivia “neither confirmed any existing obligation nor 
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created any new one, and like all OAS resolutions, would have been incap
able of doing so”. Chile argues that resolutions of the General Assembly 
are in principle not binding and that the General Assembly lacks compe-
tence to impose legal obligations on the Parties. In any event, Chile notes 
that none of the resolutions in question mentions a pre-existing obliga-
tion for Chile to engage in negotiations with Bolivia. It observes that it 
voted against the adoption of most of the resolutions in question or did 
not participate in the vote; only on three occasions it did not oppose the 
consensus for adopting the resolutions, but joined declarations or expla-
nations related to their content.�  

*  *

171.  The Court notes that none of the relevant resolutions of the Gen-
eral Assembly of the OAS indicates that Chile is under an obligation to 
negotiate Bolivia’s sovereign access to the Pacific Ocean. These resolu-
tions merely recommend to Bolivia and Chile that they enter into nego-
tiations over the issue. Also resolution AG/RES.  686, to which Bolivia 
calls special attention, only urges the Parties�  

“to begin a process of rapprochement and strengthening of friendship 
of the Bolivian and Chilean peoples, directed toward normalizing 
their relations and overcoming the difficulties that separate them — 
including, especially, a formula for giving Bolivia a sovereign outlet 
to the Pacific Ocean, on bases that take into account mutual conveni-
ences, rights and interests of all parties involved”.�  

Moreover, as both Parties acknowledge, resolutions of the General 
Assembly of the OAS are not per se binding and cannot be the source of 
an international obligation. Chile’s participation in the consensus for 
adopting some resolutions therefore does not imply that Chile has 
accepted to be bound under international law by the content of these 
resolutions. Thus, the Court cannot infer from the content of these reso-
lutions nor from Chile’s position with respect to their adoption that Chile 
has accepted an obligation to negotiate Bolivia’s sovereign access to the 
Pacific Ocean.

8. The Legal Significance of Instruments, Acts 
and Conduct Taken Cumulatively

172.  In Bolivia’s view, even if there is no instrument, act or conduct 
from which, if taken individually, an obligation to negotiate Bolivia’s 
sovereign access to the Pacific Ocean arises, all these elements may cumu-
latively have “decisive effect” for the existence of such an obligation. The 
historical continuity and cumulative effect of these elements should be 
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taken into account. Also, Bolivia asserts that the different rounds of 
negotiations were not independent from one another; “each undertaking 
or promise to negotiate was given as an ongoing continuation of previous 
undertakings”.

173.  Contrary to Bolivia’s view, Chile maintains that an “accumula-
tion of interactions, none of which created or confirmed a legal obliga-
tion, does not create such an obligation by accretion”. An intention to 
become bound by international law cannot arise out of the repetition of a 
statement which denotes no intention to create an obligation. In Chile’s 
words, “[w]hen it comes to founding a legal obligation, the whole is not 
greater than the sum of the parts”; if a series of acts taken individually are 
unable to create an obligation, the same is true if those acts are taken 
cumulatively. In Chile’s view, the interactions between the Parties were 
“fragmented”, “discontinuous” and marked by periods of inactivity and 
by shifting political priorities.�  

*  *

174.  The Court notes that Bolivia’s argument of a cumulative effect of 
successive acts by Chile is predicated on the assumption that an obliga-
tion may arise through the cumulative effect of a series of acts even if it 
does not rest on a specific legal basis. However, given that the preceding 
analysis shows that no obligation to negotiate Bolivia’s sovereign access 
to the Pacific Ocean has arisen for Chile from any of the invoked legal 
bases taken individually, a cumulative consideration of the various bases 
cannot add to the overall result. It is not necessary for the Court to 
consider whether continuity existed in the exchanges between the Par-
ties  since that fact, if proven, would not in any event establish the exis-
tence of an obligation to negotiate Bolivia’s sovereign access to the Pacific 
Ocean.�  

IV. General Conclusion on the Existence of an Obligation 
to Negotiate Sovereign Access to the Pacific Ocean

175.  In light of the historical and factual background above (see para-
graphs 26-83), the Court observes that Bolivia and Chile have a long his-
tory of dialogue, exchanges and negotiations aimed at identifying an 
appropriate solution to the landlocked situation of Bolivia following the 
War of the Pacific and the 1904  Peace Treaty. The Court is however 
unable to conclude, on the basis of the material submitted to it, that Chile 
has “the obligation to negotiate with Bolivia in order to reach an agree-
ment granting Bolivia a fully sovereign access to the Pacific Ocean” 
(Bolivia’s submissions, see paragraphs 13, 14 and 15 above). Accordingly, 
the Court cannot accept the other final submissions presented by Bolivia, 
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which are premised on the existence of such an obligation (Bolivia’s sub-
missions, see paragraphs 13, 14 and 15 above).�

176.  Nevertheless, the Court’s finding should not be understood as 
precluding the Parties from continuing their dialogue and exchanges, in a 
spirit of good neighbourliness, to address the issues relating to the land-
locked situation of Bolivia, the solution to which they have both recog-
nized to be a matter of mutual interest. With willingness on the part of 
the Parties, meaningful negotiations can be undertaken.

*  *  *

177.  For these reasons,

The Court,

(1)  By twelve votes to three,

Finds that the Republic of Chile did not undertake a legal obligation to 
negotiate a sovereign access to the Pacific Ocean for the Plurinational 
State of Bolivia ;

in favour : President Yusuf ; Vice‑President Xue ; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Gevorgian ; Judge ad hoc McRae ;

against : Judges Robinson, Salam ; Judge ad hoc Daudet ;

(2)  By twelve votes to three,

Rejects consequently the other final submissions presented by the Pluri-
national State of Bolivia.

in favour : President Yusuf ; Vice‑President Xue ; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, Bhandari, 
Gevorgian ; Judge ad hoc McRae ;

against : Judges Robinson, Salam ; Judge ad hoc Daudet.

Done in English and in French, the English text being authoritative, at 
the Peace Palace, The Hague, this first day of October, two thousand and 
eighteen, in three copies, one of which will be placed in the archives of the 
Court and the others transmitted to the Government of the Plurinational 
State of Bolivia and the Government of the Republic of Chile, respec-
tively.

	 (Signed)  Abdulqawi Ahmed Yusuf,
	 President.

	 (Signed)  Philippe Couvreur,
	 Registrar.
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President Yusuf appends a declaration to the Judgment of the Court ; 
Judges Robinson and Salam append dissenting opinions to the Judgment 
of the Court ; Judge ad hoc Daudet appends a dissenting opinion to the 
Judgment of the Court.

� (Initialled)  A.A.Y. 
	 (Initialled)  Ph.C.
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